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ADVERTISEMENT, 


1 ſcarcity of the Practical RecisTER in 
CHANCERY, and the reputation “ it deſervedly 
bears, have induced me to publiſh the preſent edition 3 
I am not ſo vain as to imagine that the book is now 
perfect, nor ſo diffident as to ſuppoſe that my labourg 
have been entirely uſeleſs: Such as it is, I ſubmit it to 
the candour of the Bar, with the ſame ſentiments as 
the learned author has expreſſed, and the ſame wiſhes, 
that © Juſtice and Equity, and the lovers of them, 
may for eyer flouriſh,” | | 
JOHN WYATT, 


Hitazy Tzxm, 1800. 
7, FicTxzEE-CcourT, TEMPLE. 


*'Sge 2 Ack. 22, 2 Bro. 146. 


N. B. The original work is inſerted between brackets, 
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PREFACE 
TO THE 


ORIGINAL WORK. 


TO THE | 
PRACTISERS 
IN THE 


HIGH COURT OF CHANCERY. 


GENTLEMEN, 
HAT Was at firſt only intended for private 
uſe, is now made public for yours. 


The compiler hath nothing more to ſay of 
the performance than that he hath endeavoured 
to render it uſeful. The manner of applying 
it, is in your hands; and it is hoped will be for 
the ſervice of your clients“ juſt intereſts, and 
for your own. | 


If this courſe be purſued, yours will be the 
credit and ſatisfaction, and the advantage too 
in the concluſion : but whoever ſwerves from 
the great and equitable rule of doing as be 

would 
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PREPACE. 


would be done by, ' or diſturbs the 5 of 
ſociety by evil practices; however he may 


ſucceed for a time, yet in the end will as 


certainly become the ſcorn and abhorrence 
of others, as he is already the contempt and 


ſcourge of himſelf. 


Next to the juſtice due to your clients, or 
rather as a branch of it, (for deferre eft negare,) 
- diſpatch puts in its claim; and is of ſuch con- 
ſequence, that it is generally leſs miſchievous 
for a man to loſe part of his right than to 


ſuffer delay, It is hoped that this collection 


may in ſome meaſure help to remedy the evil; 
for when the way of proceeding is fairly 
chalked out, there needs little more. than a 
willing mind to purſue it. | 


With this freedom, and the tender of my 
ſervices to your kind acceptance, you have 
my hearty wiſhes that juſtice and equity, and 
the lovers of them, may for ever flouriſh, 
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ABATEMENT: 


| Vio E | 
1 tis — Il: 1 75 
2 Bill of Revi vor = | | ; - 
4 Subpæna to revive, 
ſys Scire facias to revive. 
iT H E death of any of the parties, plaintiff or de- Deaths of par- 
fendants, cauſes an abatement.] | ties, 
| [$0 does the marriage of a feme plaintiff. —Contra Marriage, 
of a feme defendant, ] | 1 Eq. Ca. Ab. z. 


1157 or it is not reaſonable ſhe ſhould hurt the plain- 
tiff by, or take advantage of, her own act.] 

1 4 feme, ſole defendant, having a commiſſion to ex- [Toth, 99 1 
amine witneſſes, marries ; the witneſſes are after exa- - 
mined on that commilfion ; ; the depoſitions were or- 
dered to land. 1 

Sr e 

If by 2 means any intereſt of A party to the ſuit Change of l- 
in the matter in litigation becomes veſted in another, isl. Trent. 
the proceedings are rendered defective in proportion as 34. 
that intereſt affects the ſuit; ſo that although the par- 
ties to the ſuit may remain as before, yet the end of 
the ſuit cannot be obtained: and if ſuch a change of 
intereſt is occaſioned by, or is the conſequence of the 
death-of the party whoſe intereſt is not determined by | 
his death, or the marriage of a female plaintiff, the 

B proceed- 


re ABATEMENT. 


proceedings become like wiſe abated or dilrontinned 
either in part or in the whole. 


= Dexth, | Upon the death of- a plaintiff, or marriage of a fe- 
5 e * male plaintiff, all proceedings become abated. 

Hot © Upon the death of a defendant, all 3 be- f 
x þ come abated as to that defendant. © Treat. 5 | 
1 x Vern. 313. But upon the marriage ,of a Fas 4 des all 
1 4 Vin, 147. * proceedings do not abate, though her huſband ought 0 
8 20. 1 Ve. 132+ to be named in the ſubſequent proceedings. | t 
3 Tenant for life. If the intereſt of a party dying determines, and no v 


Mirf, Treat. 56. perſon becomes entitled thereupon to the ſame intereſt; 
as in caſe of a tenant for life, the ſuit does not abate. 4 
Executor. If the intereſt of a party dying ſurvives to anotber; 5 
2 Ven. 249- ag if a bill be filed by or againſt truſtees or executors, 
3 Alk. 72% and one dies; 3 or by or againſt huſband and wife, in 
right of the wife, and the huſband dies; or by huſband 


and wife reſpeQing a promiſe made to both of them, en 
Mitf, 56. and the wife dies, the proceedings do not abate.— 80 if co 
a ſurviving party can ſuſtain the ſuit, as in the caſe f for 

ſeveral creditors e. on behalf of themſelves and 
| other creditors. ſui 
| Copartners. Said, That in 2 bill by copartners; if one die, the | 
3 zacereſt ſurvives, and the ſuit does not abate.-Cantra anc 
: in a ſuit againſt copartners, there, if one dies, the ſuit no! 
| abates, and the repreſentatives of the deceaſed partner pi 
muſt be brought before the' Court, ſce: 

Hoſband'sdeath, If upon the death of the huſband of a female plain, 

Mitf. 57. tiff ſuing in her right, the widow does not proceed in 
| the cauſe, the bill is abated, and ſhe is not liable to the 18 

coſts. 
2 P. W. 496. But ſhe may proceed without a bill of revivor, for. 


the whole advantage of the proceedings ſurvives to her; 
and if any judgment has been obtained, even for coſts, 
ſhe will be entitled to the benefit of it. 


Merriage, So, if a female: plaiatiff marries pending a ſuit, and 


" Godkin v. Earl afterwards, before revivor, her huſband dies, for then 
— her incapacity to proſecute the ſuit is rcemoved.è But the 
ſubſequent proceedings muſt be in the name and de- | 
ſcription acquired by the marriage. [ U 
Interpleader. After a decree on a bill of interpleader, there is |; 
1 Vern, 351. generally an end of the ſuit, as to the plaintiff. | ticula 
Dark, Bill by a creditor againſt Mrs. Higden, adminiſtra- ILB 
1 Atk · 291. trix of A. Mrs. H. being a married woman, her huſ- V 
band was made a pattyr- her death the ſuit Court 
abated. ; 8 2 £ | | by his 
== IF | 
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ABATEMENT. 3 


If a party becomes bankrupt, the ſuit abates as to yn 4a 
him. So if the aſſignees of a bankrupt die or are re- N 
moved, the ſuit abates. Contrd, 1 Att. 264. 2 An- ff. 24 
firuther, 458. Williams s. 


Commiſſion to examine witneſſes at Algiers, plain- oy N 
tiff died, and the ſuit abated. But the witneſſes being Commition to 
examined there before notice of the plaintiff's death, examine wit- 
the examination was held regular, though one of the P. will. 
witneſſes was yet living. ee 
Sequeſtration to compel performance of a decree $equettration. 
abates by death of plaintiff, —Sed vide contra, 3 Ath. a . 
4. % 
why PG abates by the death of the relator, not- 1, form: on- 
withſtanding the Attorney-General is the plaintiff, Prec. Ch. 13. 
Adminiſtrator in nature of a guardian to an infant, Adminiftrator. 
exhibits a bill on his behalf, pending the ſuit, the infant Cary, 306. 
comes of age, this abates not the bill. Per Lord Eger- 
ton, Chan. 2 ; 
Sed vide contra, where, by infants coming of age, the tafant: 
ſuit abates. 2 | Pree, Ch. 175. 
If joint-tenants or tenants in common exhibit a bill, Join'«tenan 
and pending the ſuit, one of them dies, the ſuit does 3: Ch. Rep. 66. 
not abate. l 


Sed quare as to tenants in common, for a tight de- Tenants in 


ſcends to their repr i common. 
— 1 Eq, Ca. Abr. 7. 
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ACCOUNT, 
VIDB 
Reference. 
Replication, 
Rebearing, 


[ [JPON account: before the Maſter, a defendatit Out parties. | 

may, by his own oath, diſcharge himſelf of par- * 1 
ticular ſums under forty ſhillings.] 4 26 

[But ſhall not charge another ſo. } | 


{ Where account was of twenty years ſtanding, the Account of long | 


Court ordered the defendant ſhould prove his account Wading. 


by his own oath, for ſo much as he could not prove by 1 Ch. Rep. 46 


books and cancelled bonds. } - { | 
| <2 An 


v. Dawſon. 


743. 


"ACCOUNT. 


"An account? of fotirteen years ſtanding admitted e to 


þ Ch. Ca. 127+ 


be proved by oath. Vide 1 Vern. 272. 
General ex- The Court will not allow any thing to be laced to 
1 the head of general * but the party muſt name 


0d particulars, 
Entry in accent A man's Own entry in a book of accounts is allowed 
* as evidence on inquiry before the Maſter, where all 


FO * papers, Oc, are to be produced, not as evidence of 
the demand, but as a claim in bis lifetime. 
Receiver. A receiver to the guardian of an infant, who has 


e 535. his account allowed him by the guardian, ſhall not 
be obliged to account over again, when the infant 


comes of age. 


Wards of Court, Money belonging to- wards of the "Court cannot 


— ag $6, be transferred to the Accountant- General to the credit 
of the cauſe, until the account is taken before the 
Revivor, Maſter. 


Prec. in Ch. 1979. After a decree to account, both parties are ators 
F. Wul 263. and may revive, | 
Account frm Where one is in poſſeſſion of lands belonging to 
what time. an infant, if the infant when of age makes out his 
75 = Will. 644. title, he ſhall have an account of the profits from the 
d firſt accruing of his title, and not from the filing of the 
6 bill only. 
From what time. When the defendant conceals the deeds and writings 
2 F. Will. 645. making out plaintiff's title, he ſhall account for the 
rents and profits from the time when plaintiff's title 
accrued, 


Decree, Where the Court by a decree gives directions to a 

2 Alk. 112 Maſter to examine accounts, and the parties are at 
liberty to ſurcharge and falſify ; they are not merely 
confined to errors in fact, but they may take ad- 
vantage likewiſe of errors in law. 

Miflakes and If there are only miſtakes and omiſſions in a ſtated 

. account, the party objeCting ſhall be allowed no more 

119. than to ſurcharge and falſify: but where there has been 
fraud, the whole ſhall be opened, though the e 
account be of 23 years ſtanding. 

Stated account, Where perſons have mutual dealings, igniag the 
account is not neceſſary to make it a ſtated account, 
but it is keeping it a length of time without making 
an objection, which binds the. perſon to whom it is 

a Atk. 252, ent. The delivering up of vouchers is an affirmation, 


- that 


falbif 


ACCOUNT. ; 


that the-account between: the parties was a ſettled one, 
but itis not abſolutely neceſſary they ſhould be delivered 
up at the time the account is ſettled,  - 

If defendant, by bis anſwer, acknowledge any parti- Admifiou ke * 
cular ſum due, though he ſwear that ſuch ſum was diſ- the aoſwer. 
charged, * it is ſtill ground for directing an account. * er 

Plea of a ſtated account bad, unleſs it ſhews- the Ples fate 
account as in writing, and what the balance was. count. . 

Where at law a perſon is allowed ſums under ra --Þ 
405. on his oath, he muſt: ſwear poſitively and not —_— | 
to his belief only; ſo under a decree — the per- 6 410, 
ſon upon an account ſhould be allowed ſuch ſums as 
he ſwears he has actually expended : he muſt peremp- 
torily ſwear to the fact. 

. Where the tranſactions were entangled and of Jong Account of long 
finding, the Court thought fit to diſmiſs the bill and fanding. 
leave the plaintiff to his action at law, rather than . 6 
direct an account before the Maſter. 

When the ſum is large and the mortgagee forced fo Reſts in * 
enter upon the eſtate, he ſubjeAs himſelf to an account; ad. / 
but the Maſter is not obliged for a ſmall exceſs of 1 
intereſt to apply it to ſink the principal, nor is it an = 
invariable rule, that in taking ſuch accounts, he muſt 
make annual reſts, 

A Maſter in taking an account ma ſtate ſpecial nnn, 
matter, though he has no expreſs dite from the '*port ſpecial 
decree to do it. OR Oh. 

In decrees againſt mortgagees on bills for redemp- Morgizees, 
tion, or againſt executors to account, it is the courſe 3 Atk. 532, 
of the Court to direct it without future words; and | 
yet, if the perſons decreed to account receive any 
thing ſubſequent to the decree, it may be inquired of 
before the Maſter, and they muſt bring ſuch things to 


account. 


A mortgagor in poſſeſſion is not liable to account; . 0 
for the rents and profits to the mottgagee; for he 


ought to take the legal remedy to get into paſſefon. 


Dowreſs on taking an account, being entitled to Dowrefs, 
allowance for dower, ſhall not be driven to her writ 1 Ves. 262. 
of dower for future profits. 

Account taken by tenant for life ſhall be binding Tenant for life, 
upon any remainder-man, when his title afterwards 1 Ves. 164. 


veſts, and he ſhall only be allowed to ſurcharge and 


falbfy ; 3 unleſs fraud: ſo in an account of mortgages, - . 
B 3 where 


"8 Accor. 

where al, who could claim the equity of recemption, 
were parties. 

neden If one merchant ſends an account current to an- 

2 Ves. 239 · other in a different country, on which a balance is 
made due to himſelf, the other keeps it by him two 
years without objeQion 3 the rule is, that it is con- 

fidered as a ſtated account. 

Stet. lim't:tions, Offer to account will take 2 caſe out of the ftatute 

2 Ver. 485. of limitations. 

Surcharge, The onus proband: is always upon the party W 

liberty to ſurcharge and falſif fy for the Court tak+s 

2 ves. 5f6. the account as ſtated and eftabliſhes it: but if an 
party can ſhew an omiſſion, for which credit ought 
to be given, that is a ſurcharge; if any wrong charge 
inſerted, he is at liberty to ſhew it; but it muſt be 
by proof on his fide, 


Settled account Account ſettled 10 years before the bill filed, though | 


of long ſtancing. containing very groſs items, ſhall not be o ned ; but 


par ria the plaintiff permitted to ſurcharge and fallify. 

— coſe Where an account is incidental to plenty title 
out the account. defendant muſt ſet it out. - 

3 Bro. 48g. Otherwiſe where the title is ſeparate from the ac- 

dene count; as where bill ſtated a partnerſhip to have ex- 


iſted between plaintiff and defendant, and required 

Vide Amb. 353, defendant to ſet forth an account, defendant denied 
the partnerſhip and did not fet forth any account, 
and on exceptions the Court thought his anſwer was 
ſufficient. 


Executors to e- Acting executor, to whom the produce of an eſtate 


— in Antigua belonging to an infant was conſigned, di- 
reted to account annually upon affidavit. 

Between the Account between the King and a jubject cannot 

_ and a ſub- be in any caſe taken in this Court, but only in the 

3 36. Exchequer. 

Crols bill. Where a bill prays an account againſt defendant, 

2 Alk. 60. and allowances in that account, defendant is as pro- 
per to make objectione, as if he had filed a crofs bill 
to ſet the allowances aſide. 

Partnerſhip. The Court will not ſupport items in a book of ac- 

Ak. 159. count, which relate to the particular intereſt of an 
officer deputed by the partners to keep the general 
book of account, ſeparate from the partnerſhip affairs, 


3 Accounts not uſually examined to before bearing, but 
ian, aſter bearing before aMaſter, if the witneſſes be in town, 
Ee. 


* 


— — 8 — —— 


"ACCOUNT. 


Oc. but if they are not, then by a commiſſion to be 
directed by the Maſter, upon an order for his being 
armed with a commiſſion, though by order 27th Fe- 


bruary 1667 he is always armed to that purpoſe. 


Any creditor may obtain an order for proſecuting a TY 


decree to account. 

Said by his Honor, That the Maſter, if he pleaſe, 
may proceed de die in diem in taking an account, with- 
out an order for that purpoſe; that he may. adjourn 
at pleaſure; and that the parties are bound to attend 


wad þ 165. 


without being ſerved with freſh warrants. HII. 1799. 


oth. * — -— a. = CO 7 — * a. dh. — — 1. * ** — 
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AFFI DAVITS, 


[ ARE ocmmenly uſed for: certifying the ſervice of 
proceſs or orders or ſomething relating to them, 
or to the proceedings in the cauſe. } - 

{ By ancient order, no affidavit ſhall be taken againſt 
affidavit, ſo far as the Maſter in Chancery can diſcern. 
or take knowledge; and this is ſaid to have been for 
the avoiding manifeſt perjury: and if ſuch were taken, 
the latter aſſidavit was not to be read or uſed; but the 
party was leſt to bis remedy againſt the former deponent 
for petjury, if he ſee cauſe, [The practice now ſeems 
to be other wile. }: 

[By ancient, rule, no affidavit wall be admitted or 
taken, tending to the proof or diſproof of the title or 
matter in queſtion, or touching the merits of the 
cauſe ; nor ſhall any ſuch matter be colourably in- 
ſeried in any affidavit of ſervice of procels, &c. ) 

[Affidavits are ſworn before a Maſter of the court, 
or before a Maſter extraordinary in-the country : but 
the latter is not to take any in London or within 20 
miles of it.] 

[Every Maſter extraordinary, ſhall, at the bottom of 
every affidavit he takes, expreſs the name of the town 
and county where he takes it; or it ſhall not be held 
authentic or filed. ] 

(No Maſter ſhall take any affidavit except it be 
fair and legibly writ in one hand, without blotting. or 
interlining of any words of ſubſtance, or if he paſſes 
the ſame blotted or interlined, the regiſter of the 


B 4 affidavit 


When uſed, 
[2 Toth r 


3! rax. Alm, 
Com. Sol. * 


[3 Prax, Alm. 
7] 


SW. 
: 1 


[Toth. 32.] 


How ſworn. 


* 


(Ora. Ch. 121. ] 


How written. 
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AFFIDAVITS. 


=... ings of this court]. 

Mate toads ¶ That affidavits may be 9 — — Foal forks 

wy er the ſworn, the Maſters are to adminiſter the oath them 
ſelves; and where they ſee the party raſh or ignorant, 


to give him ſome conſcionable admonition of his duty, ; 


and be ſure he underſtands the matter contained in his 
[Ord. ch. > affidavit ; and that he read the ſame over, or hear it read 


in bis preſence, and ſubſcribe his name or mark thereto, 


before the ſame be ſigned or certified by the Maſter.) 
When filed, [ Affidavits ſhall be filed in due and convenient time 

after ſwearing, and before uſe be made thereof in court, 

as well to prevent trouble to the other party by going 


[0r4. Ch, x6. often to inquire for them, as that he may have time 


76] by bis counſeF to inforin the Court of any juſt excep- 
tion he may have againſt the ſame.] 
| { Said, if any affidavit is made to found a motion 
L* Prix, A Alm. upon, it muſt be filed the night at leaſt before the mo- 
39-]. tion, that the other fide may have time to take a 
copy, if ras reg? N his order * de abſo- 
Jute.) : 
A x „ AB atfdavits; (extept thoſe belonging to' the Suip- 
_  plicavit Office,) before they be read in court, or made 
uſe of to found any wfits, proceſs, orders, commiſſions, 
or proceedings upon, ſhall be filed and regiftered in 
the Affidavit Office, and atteſted by a copy thereof 
| under the hand of the ſworn regiſter of the afidavits, 
[Ord. Ch. 8. or his deputy pro tempore; nor till then ſhall the fix 
13-75) cCtlerks, curfitors, regiſters, their clerks or deputies, 
make or paſs any m Ser Vp ae 
thereon. ] 41, 


 Affidavits touch- [Yet thoſe touching I hal banbrupte are not 


1g lanstien. filed in the Affidavit Office, but with pantiouter officers 
touching thoſe matters.] 
To prove ſervice, | [Every affidavit of the ſervice of proceſs, or of an 
order, ſhould not only be true, but that it be of uſe, 
it is needful it fully prove a good ſervice, ] 


If che plaintiff's name, the court, the return of the 


. ſubpeena, the manner of ſervice, or any thing mate- 


rial be omitted in the affidavit, no attachment muſt- 


Tr Prax, Alm. iſſue upon it for non-appearance ; and fo of the ſer- 


30-] vice of other proceſs and of orders, s for till 
due ſervice, &c. be ſhe vn, no eee ars to the 
Court} 


[In 


affidavit, or his: deputy,” ſhall refuſe the ſame; and 
Lond. ob. 26. afterwards no uſe ſhall be made of it in any 1 


AFFIDAVITS. Ro 


IIn an affidavit of notice of any thing to a clerk, To . 
it is not enough to ay notice was given, or the copy | 
delivered to the party's clerk in court; but his name 
muſt be expreſsly mentioned, that it _ 3 ap- 
to whom notice was given.] 

It muſt alſo be aid, notice in writing, or ſome 
Ka. tantamount. ] 

It he, who gives notice, does not certainly know 
that he, to whom it is given, is the party's clerk in court, 
he muſt ſay, as he is informed and believes. 

[It the notice be” left at the clerk's ſeat, with bis 
agent or clerk; ſuch agent or clerk need not be . 
larly. named. ] 1 

[ An affidavit of ſeveral. wy Hs may, by the man-:Afﬀidavit joint 
ner of wording ity be n or ſeveral, or joint and ſe- * feveral, 


veral.] 
The affidavit awd: be true in fobfrmne; with all ne- How drawn. 


ceſſary circumſtances of time, place, manner, and the 
other material incidents; and it muſt alſo be ſufficient Hind, 457 
to ſuſt ain the caſe made by the petition or motion of 
which it is the — So it ſhould be ne 


nent and material. 


Where a whole petition was recited in an affi-- Cots when too 
davit of ſervice, the: coſts ordered out of the attorney's mo os 


In all affidavits, the true place of reſidence, and ad- Haw drawn, 
dition of erery . ſwearing the ſame muſt be in- Hiad. 451, 


ſerted. 
Small blots or interlineations the (aſter uſually Hiad. 453, 


marks in the ma 
Affidavits are ſworn before a Maſter in Chancery at Where ſworn. 
the public office, between the hours of 10 and 2 and 6 
and 8, or at chambers, or at a Maſter's houſe, In the 
cquntry they are ſworn before a Maſter extraordinary 
but in the latter caſe, the place, where the affidavit is 
ſworn, mult be 20 miles from London, and ſuch Maſter 
at the foot of the affidavit muſt expreſs the name of the 0rd. Ch, 121. 
town and county where taken, or it will not be filed. 
The party ſwearing the affidavit, muſt ſubſcribe his 
chriſtian and ſurname on the left hand ee — Hind. 452. 
Jurat is written on the right, | 
Pauper affidavits after admittance are not to be en- 1n * cauſcs, 
groſſed on ſtamp. 
Where any perſon ſhall ground any motion or peti- Of abſence of 
tion on affidavit of material witneſſes to examine in a —. 5, how 
b cauſe, find, 453» 


4 Bro. 88. 


| When filed, 


Hind. 453. 


Of a peer. 


Prec, in Ch. 92. 


1. W. 147. 


Report. 


3 „. W. 142. a 


Note, 


How drawn, 
2 Atk. 60. 


Re part. 
2 Al K. 21. 


Teken before 
fol chor. 

3 Atk. 8 3. 
Contempt. 

3 Alk. 619. 


Impertinencr, 
3 Ark. 391. 
Contradi ory 
affiGevitc, ex- 
zminstien. 

2 V. 2. 25. 
Wren (gore. 


2 Eq, C2, Ahr. 


14+ Barn. 401. 


_ 


AFFIDAVITS. 


_ cauſe, whereby to gain longer time, the affidavit muſt 
contain the names of ſuch witneſles, as the party is 
adviſed, are very material witneſſes to be examined for 


him in the cauſe, to the end that the Court may judge of 
them and prevent all unneceſſary delays: Notwithſtand- 
ing Ord. Chan. 26th Oct. 1 James II. and 1 Vern. 334. 
where it is ſaid not to be ſufficient in an affidavit ta 
ſay ſuch an one is a material witneſs and beyond ſea, 
without mentioning the cee to which be can mate - 


| rially de poſe. 


It is ſufficient to file an affidavit at any time before, 
or the day an attachment is made out, but not after»: 
wards ; though in 1 Vern. 172. it is laid down as 
regular, if filed\ before the return of the attachment. 

A peereſs, ordered to produce deeds, confeſſed in her 
anſwer, on honour only, being in ſupplement of her 
anſwer, and not upon oath. Yet as to all affidavits, 
or where a peer is examined as a witneſs, he mult 15 


upon oath, 


Where a Maſter reports any thing admitted by dither: 
of the parties, which report is afterwards excepted toy 
the report muſt primd facie be taken to be true, and re- 
quires at leaſt an affidavit to falfify it. | 

Not ſwearing expteſsly to words ſpoken, but add- 
ing to that effect, is a proper caution in an affidavit. 

Upon exceptions to a Maſter's repert, you cannot 
read affidavits made ſubſequent to it, notwithſtanding 
the affidavits of the adverſe party were filed but the! 
evening beforgyt he report. 

Affidavits taken before a perſon, who WAS A folicitor 
in the cauſe, cannot be read. x 

In all caſes of commitment for diſobedience of an' 
order, there muſt be an affidavit of ſervice of the. 
order, which has been diſobeyed. 

The affidavit of plaintiff's own ſolicitor was referred 
to a Maſter for impertinence. 

On contradictory afndaviis of the lame perſon, per - 
ſonal examination is required in court. | 


Where the Court orders, that the affidavits on both 
ſides ſhall be (worn within a limited time, and ſome 
of the afidavits on one ſide are not ſworn within the 
time mentioned in the order, the Court will not en- 
large the order, for the neglecting party is precluded 
according to the eſtabliſhed rules of the court. Hil. 
1740. 5 

Affirmation 


AFFIDAVITS. TS 


% Affirmation not ſufficient to ſupport a motion for a afrmation. 
ſupplicavit, which, being in the nature of a criminal 2 Atk. 76. Ves. 
proſecution, is not grantable, but upon oath of the per- 6 


ſon. applying for it. 
Ne exeat regno againſt the huſband upon affidavit of Ne exzat regns, 
the wife refufed, \ 1 Vez, 4 


3 Bro. a4. S. C. 


— — — 


* , » . _— WW FOE T0 * 


AID PRAYER. 


[ A PLAINTIFY by his bill pretends title to certain 
lands, which the defendant by anſwer claimed to 
hold by copy of cqurt-roll to him and his heirs, of J. S. 
lord of the manor of M. of which theſe are parcel, and 
prayed in aid of the ſaid 7. S. — The plaintiff ſervin 
the defendant with proceſs to rejoin, the Court ordered car. Rep. 21. 
the plaintiff ſhould not proceed till he had called in the 


ſaid J. S. by proceſs.) 
an 


y he corporation of Canterbury being ordered to 

wer, they ſhewed that they held the lands in fee 

farm of the crown, and prayed the Queen's counſel 

might be called to defend it. The Court ordered, if [Prac. H. C. 
her Majeſty's counſel ſhould not by ſuch a day ſhew EET 
good cauſe to the contrary, then the plaintiff might 

reply and proceed notwithſtanding the defendant's 


prayer, ] 


—— — 


9 B:. A. 


— —— — 


ANSWER. 


VIDE 
Infant. 
Baron and Feme. 
Excepiions, 


[ AN Anſwer muſt confeſs and avoid, or traverſe and What. 
deny the material parts of the bill.] For any LWK. +. 
plaintiff is entitled to a diſcovery from the defendant 195 6.] 
of the matters charged in the bill, provided they are 
neceſſary to aſcertain facts material to the merits of 
his caſe, and to enable him to maintain a complete 
decree 3 


ez, 492, 


Scandal. 

How draw. 
Mof. 4 $» 70. 
Ccunſel's hand, 


Counſe!'s hand, 


| Hind. 1799. 


Upon oth. 
[ Prac, H, Ch. 
Chan, 11] 


[Toth, 13.] 


Peers en ſwer 
vpon honor, 


{ Ord, Ch. 40. ] 


Pree, Ch 92. 
1 P. Wil. 146. 


Corporation 
oath. 


1 Vern. 117. 


ANSWE R. 
decree z and this is required as well to ſupply proof, 
which cannat otherwiſe be procured, as in aid of proof, 


which ꝙay be procured, for a man may be entitled to 
an anſwer reſpecting that, which he can prove, in order 


to avoid expence. -/ 


[It muſt contain nothing ſcandalous.or impertinent;] 


but nothing relevant can be deemed ſcandalous. + 


It muſt be under counſel's hand, though it is ſaid, 
that when heretofore it was taken by examination be- 
fore commiſſioners upon the tenor of the bill, it needed 
not be ſigned by counſel. © 7 

An anſwer in a town cauſe muſt be ſigned by 
counſe] ; where it is taken by commiſſioners in the 
country there is no neceſſity for a counſel to ſign it; 
in early times, when an anſwer was taken by dedimu: 


upon the tenor of the bill, it needed not, the commiſ- 


ſioners being barriſters at law; and at preſent in a 
country cauſe, where the anſwer is taken by commiſ- 
ſion, although the anſwer is uſually drawn or peruſed 
and ſettled by counſel, his ſignature does not always 
appear upon the record. e e "i 
[lt muſt commonly be upon oa; h or affirmation, ex - 
cept in caſes of peers of the realm, who have ſome- 
times anſwered upon oath and Tometimes upon hanor, ] 
[A biſhop, has been ordered to anſwer upon oath. ] . 
[ The Lord-Keeper Egerton ordered the Lady Wharton 
to anſwer upon oath, ſaying, that upon their honor 
did not bind their conſciences any mote than if 
they ſhould be permitted to give evidence to a jury at 


Toth. 10, 11. ] Jaw upon their honors, where; if the Jury found con- 


trary to their evidence, an attaint would not lie againſt 


. 

[But by an order of the Houſe of Lords, 1640, it is 
ordered, that the nobility of this kingdom, and Lords 
of the upper houſe of Parliament, and the widows and 
dowagets of the temporal Lords ſhall anſwer upon pro- 
teſtation of honor only. 

[And ſo it ſeems is the preſent uſage. ] 

A bill againſt a corporation to diſcover witings, the 


_ defendants anſwer under their common ſeal, and ſe 


being not ſworn, will anſwer nothing in their own 


' Prejudice ;z ordered, that the clerk of the company, 


and ſuch principal members as the plaintiffs ſhall 
think fit, anſwer on oath, and that the Maſter ſettle the 


Oalh, 
| A. being 


ANSWER. a 


Av; being at Tunis, ſues B. at law; B. brings a Anſwer without 
bill in equity againſt A., ſerviee on defendant's attor- orn. 
at law ſhall be good ſervice; but ſuch attorney U 

ſhall not be allowed to put in his anſwer without oath. 

vere, If deferidant were in an enemy's country, 1 P. Will $23. 

no commiſſion could go to take his anſwer? 
Aua ker puts in his anſwer upon * folemn afirm- Quaker, 
ation and declaration: 

The Court permitted a Quaker ” — in his Aer x P. Will, 7861. 
without oath or mn the * Ty to: be 
frivolous. 

A Jew is ſworn upon the Pentateuch, and (genes _ 
rally with his hat n. nd, 228. 
If the anſwer be taken without oath or — Withobr oath. * 
which is often the caſe in an amicable ſuit, an order 
muſt be obtained by motion or petition of coutſe, 
upon plaintiff's conſenting thereto, or, as it moſt uſually Had. 248. 
is; upon the motion or petition of plaintiff bimſelf, 

The method of diſpenſing with the atteſtation of Without attefta« 
honor of a peer or peereſs of the realm putting in aj Hen of dover, * 
anſwer is mutatis mutandis the ſame. 

In caſe of a foreigner not acquainted with Engli iſh, Anſwer in a fo- 
an order of courſe muſt be obtained, upon motion or _ languages, 
petition for an interpreter ; and the anſwer being en- , _ — 
groſſed in a foreign language, à tranſlation thereof 4 Bro. go. 
upon parchment muſt be made by the interpreter and 
annexed ; the foreigner muſt be ſworn to his anſwer ; 
the interpreter attending is previouſly ſworn to inter- 
pret truly, and conveys to the foreigner the language 
of the oath, at the ſame time he ſwears to the tranſla- 
tion as true and juſt to the beſt of his ability; and the 
Jurata is adapted thereto. 

[Where it was alleged that the defendant was hot Aafoce whitens” 
of perfect memory, the Court ordered, that he ſhould ob, defend. at 
anſwer without oath, and becauſe there was ſome on enges 
doubt whether he was or no, the Court ordered 2. pre. H. Ch. 
Maſter to go to him, to fee if he were in a ſufficient 113. . 
ſtate to make oath or not, and certify the Wound 
thereof. ] bj 

[An anſwer to a matter charged as defendant's own How draws; © | 
fact muſt regularly be without ſaying to his remems Ii Px. Alm. 6. 
brance,” or as he believes; if it be ſaid to be done — 
within 7 years before; unleſs the Court, upon excep- 
tions taken, ſhall find one cauſe to diſpenſe with ſa * 


poſitive an anſwer.] $54 | 
6 Wherever 


= 
a 3 - — — 
+ oat, wack ah © _— r = — $3 wor 
— — OY * 2 * 
= _ 
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p 4 . 
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ANS WER. 


- Whetever there are particular charges, they muſt 

| de anſwered particularly and preciſely, and not in a 

Rind. 197- general manner, though the general "anſwer py 
amount to a full denial of the charges. 

$25 Whereſums are ſpecifically charged inthe bill to have 

3 Bro. o. been received by the defendant, he muſt anſwer ſpeci- 

flcally to them, and it is not enough to refer to a ſches 

dule of all ſums received. 

[As to the act of another, which defendant does 
not certainly know, he ought to ſay, be thinks or de- 
lieves it to be true, or does not, and not ſay only that 
he has heard.) 

A defendant having ſworn, that be received no more 

1 Fern. 470. than ſuch a ſum, to his remembrance, allowed upon 


exceptions. 
Hy ch. IA defendant is not obliged to anſwer ſo as to ſub · 
0) ject himſelf to any forfeiture at law thereby] 


_ Ver. 245-493" [But bills for diſcovery (for evidence) in pure 
II cb. Ca. matters of meum and tuum are good, and muſt be an · 
77. ſwered.] 


Counſellor, [A counſellor, clerk, or ſolicitor, is not obliged to 

| anſwer what he knows of his client's cauſe, as ſuch, 
Ibid, Vide Counſellor.] 

Referee, — — is a referee ; where it is agreed that what | 
Ibid. paſſes at the reference ſhall not be diſcloſed or made 
uſe of on either ſide.]) 

How drawn. If defendant deny a fact, he muſt traverſe it directly, 


and not anſwer by way of negative pregnant; as if he 
lord. od. g9-] be charged with receiving a ſum of money, he muſt 
traverſe, that he hath not received that ſum or any 
part thereof; or ſet forth what part he hath received 
and deny the reſt. ] 
Ord Ch. 99. [Or, if a fact be laid to be done with divers cir- 
och. cs. } cumſtances, the defendant muſt not deny it or 
| | traverſe it literally, as it is laid in the bill: but muſt 
| anſwer and traverſe the. point of ſubſtance. ] 

Baron and Feme. {If appearance be entered for huſband and wife, atid 
be anſwers, but ſhe does not; an attachment commonly | 
iſſues againſt both. Vide Baron and Feme. ] 

Appearance, | [If defendant's appearance be time enough within 

& NR e. the term, rule muſt be given to anſwer within 8 days, 

* 65.4 which if he fails to do or excuſe, an attachment * 
be made out againſt him, ] 

When anſwer to The rule may be given the day after Coſts-day, 

dete 4 title Appearance,) and muſt be entered with the 


5 "vi _ regiſter, ] 


& Q © ==, ao 4 i” AR (maoc__-- 2 a C 
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regiſter.) Note ; the next day after the return of che Cur, Can. 98. 
er is Coſts. day. 
lf a defendant appears and no rule be given, he is 
— liberty to anſwer any time during the term: if 
defendant does not anſwer in time, attachment jſſues 
of courſe; but the ſame with the cauſe thereof muſt be 
entered with the regiſter; as that he appeared and [Toth, 8. 10. 
departed without anſwer ; and that he anſwered not 
by the 'day prefixed; or that he did not return the "i 
dedimus 1 the day; or otherwiſe as y caſe ſhall | 
uire. | 
| [Where a ſubpoena is returcable fo near the end of 
term, that there cannot be a day given the defendant 
to anſwer; in ſuch caſe the defendant muſt at his 
peril anſwer the ſame day ſeven-night following his (Iba. 7. 
appearance, though our of term: for the Court of 
Chancery is always open. Vide title Appearance.) 
[The Court on motion will ordinarily grant 10 or 14 Time to anſwers 
days, or more, perhaps to the enſuing term, to anſwer 
upon cauſe ſhewn; as that the defendant cannot 
anſwer without ſight of writings, which are in the 
country, or without conference had with ſome perſon 
named in the bill, or ſome other whom the matter 
toucheth, or without ſight or nn of goods, &c. 
above 20 miles from London. ] kg did. 7.] 
[ The bill came in the laſt day of term, and the de- 
ſendant, not in contempt bad time given to the next 
term to anſwer. ]_ 
Note; All what is ſaid above of the time of anſwer- 
ing, is to be underſtood, where the defendant is within 
20 miles of London ; for if the defendant be above 29 
miles from London, he has a dedimus of courſe to take 
his anſwer in the country, which ought in ſtrictneſs to 
be returned and put in the day after the firſt Coſts-day C Pax. Ala. 
of the next term following, except Trinity term, and 8. 9. | 
then it need not be put in before the ſecond day 
after the ſecond return, and it is uſual to ſtay for it 
till the Jatter end of any term, becaule of the conveni- 
ence of returning it by the country ſolicitors, who 
generally come up late, ] | 
A defendant in all caſes, by the courſe of the Court, 
has 8 days excluſive of the day of appearance to an- 
ſwer the plaintiff's bill; if he cannot in that timo 
complete his anſwer, the Court upon application will 
of courle grant him three orders for time (except to 
8 anſwer 


Hias. 22 3. 


Ora. 23. 
Jan. 1794. 
4 Bro. 534. 


Attachment, 
Hiad, 225% : 


ANSWER. 


anſwer an amended bill). The time limited by theſe 
three orders depends upon the reſidence of the de- 
fendant : if he reſides within 10 miles (which igg 


town cauſe) or within 20 miles of London, the Court 


makes an order upori the firſt application for one 
month; upon the ſecond application for 3 weeks; and 


upon the third application for a fortnight; 
If the defendant uſually refides above 20 miles 4520 


London, (which is a country cauſe, he is entitled to 
3 orders for time to put in his anſwer, except it be 


to an amended bill, 6 weeks upon the firſt application, 


3 weeks upon the ſecond, and a — upon the 
third, and this, in all cakes, whether comes to 
town and ſwears his anſwer at the public office, 
which he may do if he pleaſes, or :whether he 
obtains. a commiſſion to take his anſwer in * 


eountry. 
By the late praQice the third order uſed to be pro- 


cured upon defendant's undertaking by bis counſel - 


or clerk in court not to pray any further time: yet 
when a defendant had not been able to perſect his 
anſwer within the time preſcribed by the ſeveral or- 
ders above- mentioned, upon application, ſtating by 
affidavit, the articular circumſtances of his caſe, he 
was uſually indulged with ftill further time, but 


| upon condition, that he entered his appearance with 


the regiſter as upon an attachment returned and 
conſented, that a ſerjeant at arms ſhould go againſt 


him. 


But the preſent practice a to have entirely 


put a ſtop to any further application after the third 


order; for it, is now ordered that defendant, upon 
obtaining a third order for time to anſwer, ſhall enter 
an appearance with the regiſter, and conſent that a 


ſerjeant at arms ſhall go againſt him as upon a com- 


miflion of rebellion returned non et inventus, in caſe 
of a non-compliance with the order: and on the 


ſecond application for time to anſwer an amended | 


bill, or atter exceptions allowed, defendaat muſt oon- 
ſent to the ſame terms, 


The firſt order ought regularly to be obtained and. 


ſerved before the 8 days for anſwering are elapfed; 
for after that time the deſendant, in ſtrictneſs, may 
be attached for want of an anſwer, if an order for 


time be. not pd; and alſo. each ſucceſſive erder 
for 


A N 8 N E. R. | | 17 
for further time ought to be ſerved before the preces | | 
dent order expires; but this rarely or never is attended ; | 
to, the plaintiff's clerk in court uſually giving ite i 
defendant an opportunity of getting an order for time: 
for although the time for anſwering be expired, withour _ | 
any demurrer, plea, or anſwer being filed; By the 5 
curteſy of the office, the defendant's cletx in court NN 1 
expects to be called upon by the plaintiff's clerk” in . 1 
court for an anſwer, and alſs to have à notice of at- * 
tachment before any attachment is actually ſealed, | 
that he may give his client ſufficient notice to procure 
an order for tithe. F i 1 
A defendant in a country cauſe is ſeldom called Conn cauſe, 
upon to anſwer until the enſuing term, and then he ag The an 
generally applies for his firſt order for time by moving | 
or pttitioning-for-a dedimus to take his plea, anſwer, 
or demurrer, nat demurring alone, which is called 
a ſpecial dedimus, and fix weeks time to_retarh the 1 Har. 28. 
n | of Mae S0 |! I 
An ordinary dedimus, by which an anſwer of plea Com vita. 
can be taken, is made out by the clerk in court with. - — 2 
out any order, and is made returnable without delay, 
or 3 a day certain in term according to the preſent 
raQtice, 4/0 
* ſhort terms, and Where the defendant lives a 
gteat diſtance from town, he muſt have a commiſſion 
ith a longer return than when the defendant lives Hind: 229. 
earer town: and theſe_ proceedings are generally 
adapted to the convenience of both parties, and what 
ime the defendant ſhall have, is uſually ſettled amoflg 
he clerks themſelves, wie 


4 

1 5 
1 By the rules of the court a dedimus is returnable the Mol. 176. 
r r{t return of the next term, but by the practice is not“ ws 

a eturned till the ſecond return of Hilary and Trinity 
ferms, becauſe the vacation between Michaelmas and 

ſe Hilary and between £after and Trinity are ſo ſhort; 

4 Jud this practice was allowed by che Maſter of the 

Rolls. . ig 

— The ſevetal orders for time may be obtained by 

5 otion in court, or by petition to the Maſter of the Hind, 226. 
nd olls, ſtating the time already obtained, and praying 


dz e further time required. | | 

ay The method of obtaining an order for time, on — — 
- - . 6 2 ® 4 , vu a wer 0 1 

— otion or petition, is by giving inſtructions to counſel . 8 


move of courſe any day in term at the riſing of the gy motion. 


Anſwer . 


counſel, muſt be engroſſed on parchment, on each ſkia 


Ibid. 


How ſworn and 
filed. 


Ord, 
Le. Hardw. 


1 748. 


2 Alk. 290. 


Where defend- 
ant s ill. 
Hind. 227. 


Appearance, 


Proceſs of con- 


| tempt. 


mitted. ] 
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Court, or at the Rolls, as well in term as on the firſt 
morning after term, or on a ſeal day before or after 
term for the time to which the party is entitled.  _ 

The mode by petition is by engroſſing and leaving 
a petition, addreſſed to the Maſter of the Rolls, at the 
Secretary's office in the Rolls'-yard, and paying 55. 6d. 
when it is taken away; the petition as anſwered is to 
be left at the Regiſter's office to draw up the order, 
which is to be paſled, entered, and ſerved, 

The anſwer being. drawn or peruſed and ſettled by 


of which there muſt be an half-crown ſtamp; the 


jurata muſt be written on the top of the anſwer on t 


the left hand, in the following form: | F 
46 Sworn at the Public- office i x!ßłçꝙéç„0,‚vulL: hi 

« day of before emo —_—— b. 

In a joint and ſeveral anſwer write both ſworn. N 


The anſwer being thus complete for {wearing the 5 
defendant, intending to fwear his anſwer in town, mult pl: 
be produced at the Public-office, where the Maſter ¶ ſof 
attending the office will ſwear him to his anſwer, 
having 6rft interrogated him, as to his knowledge of I ten 
the contents of it; at the ſame time the defendant | 
muſt ſign his chriſtian and ſurname at the foot of his I 
anſwer, on the right hand, in the preſence. of the 
Mafter. For the oath one ſhilling is paid to the clerk, If hi; 
and the anſwer when ſworn is to be left at the Public- teri 
office, until the clerk in court comes to fetch it away 
to be filed, upon notice given him by the ſolicitor. my 

If a defendant be within 20 miles of London and grar 
ſick, the Maſter ought in ſtrictneſs to go to him to } 
take his anſwer, for which an extraordinary fee of join 
two guineas is paid. | 

An anſwer may be ſworn at a Maſter's houſe. 

If the defendant ſtands out proceſs of contempt upon 
an appearance, and doth not anſwer, he will be com- 


[Afidavit was made, that the defendant was fick 
and weak and fo diſordered in mind, that he was not 
able to anſwer: the Court, on motion, ordered all 
proceſs of contempt to ſtay for a reaſonable time, 
till a Maſter ſhould go and ſee whether he were ca- 


ble or no.) 
mY [Ordinarily 


ANSWER 

Wo 7 Ordinarily un anſwer t not to ſet forth dreds Anſwer, how 
in hae verba; and — bill pray the deſendant 
may ſet them forth, yet if the defendant ſays he is 
ready to let the plaimiff have copies of them, or, iſ he ng 
does not ſay fo, and ſet forth but part of them, it feems — 
well, and the Court will order, that the plaintiff have 
liberty, at his own charge, to take copies of them, 
without ſending them to a Maſter; or will order, that 
the deſendant produce them on examination of wit- 
neſſes, Sc. as there is occaſion, ' Vide Deeds. 

[An anſwer is not reputed as ſuch till filed. 

[Yet where it is in the office and ſhewed the plain= 
tift's clerk, if it contains any thing, which gives an 
anſwer to ſome ſuggeſtion of the plaintiff's, whereby 
he is praying favor of the Court, he ought to take 
notice of it; as where he prays a ne exeat regnum upon 
belief and information, that the defendant is going be- 
yond fea; if the defendant's anſwer be in, as aforeſaid, 
and denies, that he is about or deſigns to go, the 
plaintiff ought not to have the writ, becauſe he has 
ſufficĩent means to be ſatisfied he needs it not.] 

[An anſwer is not to be filed till the coſts of con- 
tempt for not anſwering be paid.) 

[And ſaid, ſo it is, though the plaintiff joins in 
commiſſion for anſwering.] 

[ The defendant may without notice move to amend 
his anſwer in a ſmall matter ; but, if it be in a ma- 
terial point, he muſt give notice of the amendment 
prayed to the plaintiff's clerk or ſolicitor, if it be in a 
material point that he prays to amend, the Court often . 8 
grants it, if the defendant was ſurpriſed therein. ] 

[Said, an anſwer may not be amended after iſſue [Toth. 13. 
joined; yet it hath been ſometimes Cone.) 3. 4. 5. 

[A defendant baving in two anſwers ſworn, that 
ſhe had no further demand than ſo, does without no- 
tice ſwear a third anſwer, and ſets up another bond; 
the Court ordered the bond to be brought before 
another Maſter, and that he ſhould examine if ſne 
was duly ſworn to the anſwer.] As to amending 

anſwers, vide page 29. 
[ Where a pritoner has appeared to a bill, he ſhall Priſoner, 
not be brought up to anſwer till the time for anſwer- 
Ing is out.] 
[But where the defendant, who has appeared, is in 
driſon, and will not anſwer, an attachment being (el. Tut. 21. 
C 2 entered 
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(Cl. Tut. 23. 


Cl. Tot. 192. 
Ch, Rep. 284. 


[CI. Tut, 19.] 


OI — him to the bat, to * cauſe Why he does not 


ANSWER. 
againſt bim, an habeas corpus may be moved to 


anſwer-] et 70 

- [Where a defendant has a to thel bill, and 
ten ſtands out all proceſs of contempt, the Court will 
take the matter pro confeſſs, and decree it.) 

And ſoit is, where be is in cuſtody upon any uch 
proceſs: of contempt ; and being brought into court, 
and having the bill read to him, he is required to an- 
ſwer, but obſtinately refuſes ſo to do.] 

[So, ik he be in priſon at the ſuit of any other, and 


ſtands out all proceſs of contempt, he ſhall be ſent for 


an habeas corpus,and brought into court, where if 


he refuſe to anſwer, à day ſhall Ty him; and if 


he doth not then — | the bill all be taken god 


confeſſ.) 
But the Jeſeridant mud have appeared or been ſome 
way in court, elſe no decree can be had againſt-him,] 
[Note ; When be cometh in upon the\babeas:corpus, 
ife be be in execution, he ſhall be remanded to the 
priſon from whence he came: if not upon e 


then be ſhall be ſent to the Fleet. 


Hering. 
Lx. Alm. 7.] 


Scandal. 


r 


Toth. 11. 
2 Eq. Ca. Ab. 
66.] 


[If there be many defendants, and the one has an- 
ſwered; the reſt not, in ſome caſes the plaintiff may 


proceed to hearing againſt that one alone, and after- 
Wards againſt the reſt ) 


[After an anſwer is reported ſcandalous or imperti- 
nent, the Court muſt be moved, that ſuch part of it 
may be expunged, and that defendant pay coſts. ] 

[A copy of an anſwer ſworn but not filed, given to 
the plaintiff to enable him to defend his-ihjunction, on 


notice, that the defendant would move to diſſolve it on 


matter contained in the anſwer, was held, ſufficient. 
Not ſo where a copy of the anſwer was given him be- 
fore the anſwer was ſworn.) : 

[If huſband and wife have appeared, and he only 
anſwers, an attachment may be ſued - againſt. both, 
when the time of anſwering is out, unleſs there be an 
order for him and his wife to anſwer ſeparately.] 

[Though the wife is not ordinarily to anſwer with- 
out her huſband, yet in ſpecial caſes, the Court will 


upon motion order, that ſhe anſwer alone z without 


which order a ſole anſwer by her will be ſuppreſſed.] 
[Where the huſband was out of the kingdom, and 


could. not be brought to anſwer a breach. of truſt, " 
whic 


ANS WE R. 1 21 
which the wife was moſtly concerned, the Court ore 


dered her to anſwer alone. ] 

Bill againſt huſband and wife, for-a demand-out of a 
the ſeparate eſtate of the wife, and the huſband beyond 
ſea, and not amenable by the proceſs of the Court; 
yet if the wife be ſerved with proceſs, the muſt F appear 2 Vern, 614, 
and anſwer, | i 

Regularly the be of a feme covert, if eee, 
ought to have an order to warrant it; but if the 
feme's ſeparate anſwer be put in without an order, and 
the-ſame be a fair and honeſt anſwer, and deliberately 
put in with the conſent of her huſband, and- the 
plaintiffs accept it, and reply, the Court will not, at 2 P. Will, 372, 
- motion of the wife, or of her eee for 6 it 
aſide. 

A ſeme covert appearing and obtaining an coder © to 
anſwer ſeparate from her huſband, who is abroad, the 2 Vez. 384. 
Court will not afterwards ſet it afide, 

Where the wife lives ſeparate from her buſband, ſhe 7 Ch, Rep. 68. 
is after ordered to anſwer alone. 

If a feme covert cannot in — — to ſuch 
an anſwer as is drawn up by the huſband, ſhe is not v 
obliged to ſubmit to it upon application to the Court 
ſhe may be conſidered as a ſeparate perſon and will be 2 Atk. 30. 
allowed to anſwer diſtin and ſeparate from her huſ. 
band, Where a huſband prevails upon a wife to put 
in an anſwer contrary ta what ſhe believes is the fact, 
he may be puniſhed for a contempt. 

If the wite's anſwer differs from the huſband's, it 
ſhall not prejudice the huſband, as if ſhe confeſſes a 2 Ch. Ca. 39. 
truſt, which he denies : for ſhe can be no witneſs 2 Vern. 79. 
againſt her huſband, 

A huſband by bringing a bill againſt a wife admits 
her to be a feme ſole, and ſhe muſt put in her anſwer 3 Atk. 478. 
as ſuch, and there is no inſtance of appointing a guar» 
dian to put in her anſwer in ſuch caſe. 

[The defendant muſt anſwer ere he can move that Ele&ion. 
the plaintiff may make his election, whether he wlll. * 
proceed here or at law.] 

{Said in an anſwer to a bill to redeem, the mort- Mortgage. 
gagee ought to ſay he is willing to receive his mo 
as the Court ſhall direct; for then the Court will not 
order him to receive it without a reaſonable notice; 
but if he ſays generally, he is ready to receive the 
| C 3 money, 
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Moſ. 73. 


_ diately, ] 


AN SWE R. 
money, the can will order it to be paid! imme · 


[Said, if the defendant, ho Fw RG to a bill to be 
relieved againſt the penalty of à bond, ſays, he does 


not inſiſt upon the penalty, but is ready to receive his 


Aion at la w. 


principal, intereſt, and coſts, the parties ſhall be forth- 


with ſent to a Maſter to examine what is due, &c.] - 
[It, in an anſwertoabill tobe relieved againſt an action 

upon the caſe at law, the defendant ſwears money due, 

the Court will ſometimes order a judgment to be given 


in debt with a releaſe of errors, or the injunction to be 


Purchaſer, 
Notice. 


Fq- Ca. Ab. 36. 
pl. 3. 


Anſwer infuf- 
ciept, - 


2 Ves 492. 


diſſolved.] 

[In an anſwer a purchaſer for a valuable e 
tion need ſet foith no deeds or writings, but thoſe, by 
and under which, he more immediately claims. ] 

[Nor need a purchaſer without notice, or any in 
the like caſe, as is ſaid, in his anſwer or plea, ſet out 
the conveyances at large, nor the ſums or dates, but 


only in general ſay by good and ſufficient conveyances 
in the law, or ſuch, in particular, for a real and valu- 
able conſideration in money paid.] This, however, 


ſeems only to relate to caſes, where the bill does not inter- 
regate as to thoſe fatts. For where the bill interrogates 
as to th» dates of the conveyances, and the particulars of 
the conſideration paid, the defendant muſt un ſtver, though 
be deny notice. 

A purchaſer may charge and diſcharge himſelf by 
his anſwer, and ſaid, that he is not bound by any im- 
provident offer in his anſwer. Sed quare. 

And notice may be denied by plea or anſwer where 


' a defendant pleads himſelf a purchaſer for a valuable 


conſideration, | 
[When the firſt anſwer is reported inſufficient, the 
defendant, if he anſwer again without excepting to the 
report, muſt anſwer all the points as before excepted 
to by the plaintiffs, though the ſame exceed the bill. } 
he defendant by fubmitting to anſwer without ex- 
cepting to the firſt report of inſufficiency, has not pre- 
eluded himſelf from inſiſting on the ſame matter by his 
ſecond anſwer, but upon exceptions allowed to that 
ſecond anſwer, may except to that ſecond report, and 
ſo bring it before the Court; and where there have 
been ſevera] exceptions, the Court has always ſaid, 
that as this matter has not undergone the v 


of the Court the deſendant ſhall be ſuffered to go into 
it; but if it was a ſingle exception perhaps it would 
be another matter. | 

Where there are croſs bills, the defendant in the Croſs bills, 
firſt bill muſt anſwer before he in the laſt ſhall be =P 
compelled to put in his anſwer, Nor by the courſe of 
the Court can the plaintiff in the laſt bill have proceſs 
of contempt againſt the other, til! $ days after his own 
anſwer is in. 

A. brings his bill againſt B. and C. who put in in- 
ſufficient anſwers, and prefer their croſs bill againſt 
A.; B. becoines a bankrupt ; his aſſignees bring their 
bill in nature of a bill of revivor againſt A., they ſhall 1 P. Will. 267. 
not go on till C. has anſwered A.'s bill. And in caſe Lo — 
the plaintiffs in the laſt bill ſhall attempt to take out 
proceſs of contempt, the defendant may obtain an 
order, that he may have a week or a fortnight's time 
to put in his anſwer to the croſs bill, after the de- 
fendant to the original bill has anſwered, Vide Pub- 
lication | | | 

If after a croſs bill filed a plaintiff in an original Cro# bill. 
bill will amend it in material points, and thinks fir * 
compel an anſwer to the amendments at the ſame time 2 P. Will. 43g. 
with the original bill, he waves his priority of anſwer 
to the original bill. So, if defendant in the croſs 3 Atk. 725. 
cauſe, who is plaintiff in the original, puts in an in- 
ſufficient anſwer, he loſes his priority. 

[Said, Where a plaintiff cannot be found or heard Plaintiff not to 
of, the Court upon affidavit and motion will order the ** 
anſwer to ſtay till the plaintiff's clerk in court, by note 
in writing ſhews where he lives.] 

[Though the defendant's anſwer concludes himſelf, Anſwer of one 
but doth not ordinarily affect another defendant ; yet -- yon 
where one defendant anſwered and the other refuſed, 
the Court ſaid he ſhould be bound by the other's 
anſwer, if upon it, the cauſe were againſt them, J— 

This caſe ſeems to be unſupported by any ſubſequent de- 1 atk. 233. 
termination. 5 25 

Regularly the anſwer of one defendant ſhall not be . p. win. zor. 
read as evidence againſt another defendant : but one 2 Ves. jun. 11» 
defendant ſaying, he was in years and could not re- 
member the matter charged by the bill, but that J. S. 
was his attorney and tranſacted the matter; and 
FJ. S. being made a defendant, and giving an account 
of the matter, the anſwer of the attorney was allowed 
to be read againſt the firſt defendant, 
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Anſwer in De fendant's anſwer in ether cauſe 05 ee 


N ogy that a deed once exiſted, _ 

A ves. 42. * Anſwer dire ed to be read to a jury. 
Plea. Demyrrer,, Whatever part of a bill. is not covered 28 a de- 
3 F. Will. 95. murr r or plea, mu be defended. by anſwer, unless 
J Ak. 450. the efendant diſclaims; if the plea be gver-ruled, 


the defendant may inſiſt upon the ſame matter by 


1 


an Wer. 
Scandal. But, if the diſcovery ſought by the bill is matter of 
Penalty, ſcandal, or will ſubject the defendant to any pain, 


Ver 
— 1 penalty, or ſorfeiture ot to any eccleſiaſtical penalties or 


3P. Wil. 374. puniſhment, he is not bound to make it: but he muſt 
p 2 157 anſwer, whether he has a legitimate ſon, but not whether 
2 Ves. 245. 38g, he is married or not, or whether he is an alien or not z 
491. es 247.-and if he pleaſes he may inſiſt by anſwer, that he is 
not bound to make the diſcovery. 
Stat, limitations. Where a defendant inſiſts on the ſtatute of limita-' 
. 45. tions by. his anſwer, he ſhall at the hearing have the. 
ſame benefit as if he had pleaded it. | 
Witneſs. Where a mere witneſs has been made a defendant, 
4-*y 2% and has ſubmitted to anſwer, he ſhall anſwer fully, 
1 Ves. as 292+ for he ought to have demurred. 
Flea, Demureer, And it has been laid down as a general rule by the 
Lords Commiſſioners, that where a bill ſeeks a diſco- 
4 Bro. 12. very of matters, which the defendant is not obliged 
to anſwer, he muſt plead or demur, for if he anſwers, 
he müſt anſwer fully, 
But where a defendant has anſwered all the eircum- 
ſtances relating to his own caſe, he ſhall not be com- 
elled to anſwer the further circumſtances of the bill; 
2 Bro. 332 yet, if he anſwers part of the circumſtances, as tate 
part of a converſation, he ſhall be compelled to ſtate 
the hole of it, 
S. gave a bond to pay 8001. a-year 'to H. 
during the time C. enjoyed the office of 0 
or whilſt any body held it in truſt for him; H. put 
the bond in ſuit, oy brings a bill for ab in junction, 
and a croſs bill is brought by H. to diſcover 


whether E. held the office in truſt for S. S. inſiſted 


by anſwer, that be was not ob! iged to diſcover what 
would ſubject him to the incapacities of the ſeveral 
acts, to vacate a ſeat in parliament, on a member's 
accepting a place, Defendant is not bound to make 


3 Atk. 276. the diſcovery, though he ſubmitted to anſwer, he could 


not have demurred, for that would have admitted the 
facts to be true. | 


— * 4 5 np 


Althou gh 


£©A wa «as 


ANS WER. 5 *5 


Although the defendant by his anſwer denies the pt 
title of the plaintiff, yet in_many caſes, he muſt make 
the diſcovery prayed_by the bill; and notwithſtanding 3 Bro. 453. 
the plaintiff, i he has no title, can have no benefit of 8 ne 
the diſcovery. If a bill be filed againſt an executor Amd. — cabs 
by a creditar of the teſtator, the executor muſt ſet forth Mitt. 248. 
an account of the aſſets, though he denies the debt. 

If a man by anſwer ſwear that what he received, Account. * 
he received as a menial ſervant, and hath, paid it over, 22 95.136. 
to his maſter, he ſhall not be put to account again: 
as he ought to diſcloſe this matter in his anſwer, and 

lea of this ſort has been over - ruled. 

1 defendant has been held to the offer made in his Offer. 
anſwer, though the circumſtances of the Caſe „ 
varied ſince the anſwer came in. 

If fraud be charged in a bill it muſt be denied by Fraud. 
anſwer, and not by. way of plea, | i Vern, 18. 

Where there, is a joint and ſeveral * by A. Joint and ſeveral 
and B., if 4. for bimſelf anſwers, and B. ſays that he 3 a 
hath 8 the anſwer of A. and believes it to be Re 
true, ſuppoſing B. charged with nothing of his own 
knowledge, ſuch relative anſwer is ſufficient : but it 
is otherwiſe where the defendants anſwer ſeverally. 


Hard, — 


Where there is a decree againſt an infant, on ſuch Infant. 

e 1 b. Will, 504, 
infant's coming of age, and before the decree made ,p W. 2. 
abſolute, he may put in a new anſwer. 2 Arle. 521, 

Bund. 318. 

Exceptions-will not lie to an infant's anſwer, 4 Rr». 256, 


Defendant in cuſtody for want of an anſwer puts it priſoner, 
in, and is entitled to be diſcharged, paying his coſts : 
for he is not to remain in cuſtody to ſee, whether his 
anſwer is reported ſufficient or not, and in caſe it ſhould 2 Ver. 111. 
turn out inſufficient, proceſs muſt be continued from 4 Bre. 212+ 
where it was left off before. 

Deſendant in cuſtody for non-payment of coſts, 
after anſwer put in, cannot be detained till further an- 4 Bro, 223, 
ſwer, though exceptions have been allowed, but is dif- 
charged upon payment of the colts. 

Defendant in cuſtody for want of an anſwer, on 
putting in the anſwer and depoſiting the utmoſt ſum 4 Bra. 296, 
to which the coſts could amount, ſubject to taxation, 
may be diſcharged, 

All anſwers and pleas, as well thoſe taken by com- Sizned by de- 
miſſioners in the country, as before the Maſter, ſhall — 4 
be ſigned by the perſons nn anſwers or pleas 014d. ** 7 
in 1748, 


8 to. 


3 Atk. 303. 


Bill taken pro 
con ſeſſo. 
2 Bro, 280. 


General traverſe, 


2 F. Will. 87. 


Second anſwer. 


ANSWER. 
in the a of the commiſfioners, or maſters, be- 
ſore whom the ſame ſhall be taken reſpectively. 

Where plaintiff is charged by anſwer, he myſt dif. 
charge himſelf by proof, for he cannot read the whole 
anſwer as he may at law. 

The original bill brought for diſcovery only, the 
amended bill prays relief. The anſwer to the amended 
bill is to be conſidered as part of the anſwer to the 
original bill, as much as if engroſſed upon the ſame 
parchment and a part of the ſame record. 

Defendant obtained three orders for time to an- 
ſwer, upon the expiration of the laſt, he put in a plea, 
which was held a ſufficient compliance with the order. 
Gilb. e. 92. 1 Har. 359 

Motion to diſcharge a demurrer (after motion for 
time to plead anſwer or demur, not demurring alone) 
granted, the anſwer only denying combination and 
therefore not complying with the order, 

Whenever an order is made to take a bill pro con- 
Jeſſe, if defendant comes in upon any reaſonable 
ground of indulgence and pays coſts, the Court will 
attend to his application, if the delay has not been 
extravagantly long: but the mere gratuitouſly put- 
ting in an anſwer is not ſufficient to over-rule the 
order. 

Where the general traverſe is omitted at the end of 
an anſwer, fuch anſwer is good, and not to be ſuppreſſed 
as improper, 

A ſecond anſwer may be filed, pending exceptions 


x Ves. Jun. 37+ to the firſt ; it may be filed at any time before the 


Miſtake in the 


anſwer, 
2 Vez, jun. 372. 


Diſclaimer, 
1 Anſt. 37. 


Diſcovery, 
Letters, &. 
referred to. 


Loid. 58. 


re ſerred to, 


Ibid, 59. 


order is obtained for amending the bill, even the mo—ꝛ 
ment exceptions are filed. 

Defendant not bound by a miſtake in his anſwer, 
as to the effect of an inſtrument, where the anſwer. 
referred to the inſtrument. 

An agent charged by the bill with perſonal fraed, 
cannot by diſclaiming intereſt, avoid anſwering fully. 

Where a diſcovery is ſought of a correſpondence, 
if the defendants ſet forth extracts of letters, and ſwear 
that thoſe are the only parts of the correſpondence 
upon that ſubject, this is ſufficient. 

So when a party refers to extracts from books of 
accounts, thoſe parts, which he ſtates to be imma» 
terial, are left ſeared up. 


A truſtee 
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5 A truſtee in a will, who releaſed and never acted, Truſee. 
ought not to be made a party in a ſuit, to ſer aſide the 

. will on the ground of fraud, and therefore need not 

: anſwer as to the fraud alledged, he not being charged Ibiad. 65. 


with perſonal fraud. 
6 On a bill for diſcovery, the anſwer of the party in- Diſrore'y, 
4 tere ſted can not be diſpenſed with, though an infant ; ? A* 
e and although the perſon from whom his father pur- 
e chaſed the right has anſwered, and denied any Know- Ibid. 77. 
ledge of the circumſtances. 


- The wife lived in adultery with the plaintiff, The Baron and Fene, 
b huſband allowed to anſwer ſeparate. 1854. 26g. 
r. It is not neceſſary in an anſwer, that a modus ſhould How drawn. 
| be laid with the ſame certainty, as in a bill to eſtabliſh” 2 Anſt. 402. 
r a modus, if it appears that there is a good defence, it is 
) enough, 
d Where a defendant files an anſwer, as a Quaker, Quaker, 
without oath, be undertakes that he is a Quaker; if * 
7 he were indicted for perjury upon it, he would not be 
le permitted to contradict this aflcrtion. 
I! The anſwer ſet up a modus for a place not deſcribed How drau n. 
n by metes and bounds, but by a map annexed to the 1044.0. 
t- anſwer, this was held ſufficienily certain. 
ne A motion ſor leave to anſwer by * a $ uardiane 
name the guardian. 365. 
of | | 
ed — EE nnenn———_— 
«: Further Anſwers, and Anſwers to amended 
er, A FurTHER anſwer is in every reſpect. ſimilar to, —— 
er and conſidered as forming part of the firſt an- 
ſwer : for, if a defendant in his firſt anſwer refuſes 
d, _— negledts to anſwer all the material and relevant 
5 points in the bill, or anſwer them inſufficiently and Hind 279. 
Cs imperfealy ; the points of the bill not anſwered, or | 
har anſwered inſufficiently, are ſelected from the record ; | 
ce and being collected together form exceptions, an an- | 
ſwer to which is termed a further anſwer. | 
of Matter diſcloſed by the defendant's anſwer, or facts 
Ja» exiſting at the time of exhibiting the bill, and not then 
known to the complainant, or conſidered neceſſary to Hind. 280. 
conſtitute 


— ů —·ĩ 4 


28 


Anſwer to 


amended bill, - 


3 Atk. 303. 
What. 


| Hind, 280, 


Exceptions, 


Hind, 261, 


Exceptions. 


1 Ch. Ca. 60. 


Contempt. 
Inſufficient an- 
{ſwer, 


2 P. Will. 481. 


ANSWER, 


conſtitute part of his caſe, are by the : complainant, 
with leave of the Court, added to or inſerted in the 
bill by way of amendment, and the anſwer, which the 
defendant is compellable to make thereta, is denomi- 
nated an anſwer to an amended hilll. 

As a further. anſwer, is conſidered as dotaling pare 
of the firſt anſwer; ſo an anſwer to an amended bill is 


conſidered as part of the anſwer to the original bill, as 
much as if it had been engroſſed on the ſame parch- 


ment, and a part of the ſame record; therefore, if a de- 
fendant in a ſurther anſwer, or an anſwer to an amend- 
ed bill, repeat any thing contained in a former anſwer, 
the repetition, unleſs it varies the defence in point of 


ſubſtance, will be conſidered as impertinent. 


A defendant. has eight days after plaintiff has filed 
exceptions, to make his election, whether he will ſubs 
mit to anſwer them or not. A defendant is uſually 
called upon by the plaintiff's clerk in court, to anſwer, 


after the eight days are expired; and if he ſubmit to 
put in a further anſwer, the plaintiff's clerk in court 


generally calls for the anſwer, and gives notice of at- 
tachment, if it be not forthcoming, Cc. before the 
further anſwer is filed, defendant muſt pay to plaintiff 


twenty ſhillings * 1 


Where a firſt anſwer, upon exceptions longer than 
the bill, is reported inſufficient, the defendant, if he 
ſubmit to put in a further anſwer, without excepting 
to the report, is to anſwer all the points excepted to, 
although the ſame ſhould exceed the charges in the 


| bill, for by not excepting to the report, he has ad- 


mitted, he ought to anſwer all the matters of EXCEP= 
tion. n 2 Jex. 492. 

Where a defendant in contempt for want of an 
anſwer, puts in an inſufficient anſwer, and the coſts 
of contempt are accepted, the acceptance of coſts re- 
mits the contempt, and in proceſs for a ſecond anſwer, 
the plaintiff muſt begin de novo; if the coſts be not 
accepted, although tendered, and the firſt anſwer be 


reported inſufficient, the plaintiff may take up the 


proceſs for the ſecond anſwer, were he left off upon 
obtaining the firſt ; therefore, it is uſual to refuſe ac- 
cepting the coſts of contempt for the firſt anſwer, 
until it appears, that it is a full anſwer, 


Plaintiff 


3 


©, 0 


0 3. & SS &@ 


bs wy 


_Q 1 AX ul w % 


LL Ow 


_ theſe interrogatories and paid the cofts, 


ſubpœna to put in a further anſwer. - Service on his 


payment, and affidavit of ſervice of ſubpoena, demand 


will in ſome caſes permit a defendant. to rectify an 
error or ſupply a defect in his anſwer, either by 
amendment or by a further anſwer. 


Sed vide TW Aim. 37. 22 


AN'SW ER: | 4 


Plaintiff accepting a third anſwer, before he re- pay | 
A e e e | 
the coſts. | 1 | 

If the Mlaintif decor] a reference of an | infuſli< | Reference, | | 

cient anſw-r, and the ſame be reported good; the Cg. 1%f 
plaintiff ſhall pay the defendant 40 5. coſts, and the | 
defendant may proceed for recovery of theſe cofts by Gilb. Ch. 103. | 
ſ na and attachment, in like manner as the Plaia- | 
ti if the report be in his favour, ' ' | 

If the ſeoond anſwer be reported inſufficient in any 4 _ 
of the points formerly certified, the deſendant ſha!l pay cos, 

34. coſt;/and ſach anſwer may be referred immediately, 

And upon a third/inſufficient anſwer 4. and upon 'x 0rd. Cane, 102, 
fourth inſufficient anſwer 5. and be examined upon 


interrogatories'ts the points reported inſufficient, and 
ſhall be committed until he has perfectly anſwered: 


A defendant's plea was over-ruled, and then he put Pla i 
in three infufficient anſwers; the Court did not think 35f 334, 279. 
fit to commit him to be examined upon interroga- Three infuffi- 
tories, as if he had put in four inſufficient anſwers. cient anſwers, 


PlaintifF is not · bound to ſerve deſundant with a new Subpena for 


better anſwer. 
1 Vez. jun. 280. 
clerk in court is always allowed to he good. 1 oa — 


For the coſts of inſufficient anſwer, plaintiff takes 2 of inſuf. 
out a ſubpœna and ſerves the defendant perſonally ficient anſwer, 
therewith, and demands the coſts; and on detault of 


of cofts, and reſuſal, an attachment pf and al the” Har, 316. 
n 297 Me fy 


1 e 


1359 
' : 


Aae Anſwers. 


HERE a are no certain rules for amending anſwers, 3 Her. 309; 
but in this the Coutt exercifes a diſcretion ; and Mich Treat, 19. 


— - — 
4 — — — —— — 
— a, — 


An anſwer cannot be amended after iſſue ee Toch. 75. 
The 


— _ 
— — — . 


— —_— _ — 


——— — . 
2 — a 3 


— — 


ANSWER; 


The defendant may without notice move to amend 
his anſwer in a ſmall matter: but if it be in à materiaÞ 


point, he muſt give notice of the motion for ſuch 
amendment to the plaintiff's clerk in court, br ſol- 


licitor; and though it be in a material point, or after 


iſſue joined, yet the Court will, on affidavit of ſur- 


priſe, and payment of coſts, allow of an amendment. 


the plaintiff, | | 
The defendant having conſented by anſwer, that 


Liberty given the defendant to amend her anſwer, 
her affidavit ſtating that ſhe was ſurpriſed therein; 
this was before replication, and was not- oppoſed by 


| 


an award made by her father might be confirmed, 
prayed, ſhe- might amend her anſwer, ſhe having 
made oath, that ſhe never read the award, and that 


her anſwer was prepared by her father, who had 


©- wronged her in the award, But the Court refuſed to 
let the anſwer be amended. 


2 Eq. Ca. Ab, 
60. 
Woodgate v. 
Fuller * 


1 P. Will. 297. 


Defendant moved to amend his anſwer, by ſtriking 
out particular words and inſerting others in their 
room; defendant made affidavit of the miſtakes, 
which was corroborated by the affidavit of another 
perſon. Lord Chancellor—< If there had only been 


“ defendant's affidavit, I would not allow the amend- 


« ments, but as there is the affidavit of another perſon, 
„will:“ and he ordered accordingly. | 


Bill by next of kin of teſtator againſt executor, 
to account for the ſurplus ; the executor anſwered, and 
waived the benefit of the ſurplus by miſtake of the law 


in that point, and though he afterwards proved, that 
the teſtator intended him to have the ſurplus, yet not 
ſuffered to amend his anſwer, 

No certain rules as to the amendment of anſwers 
they are in the diſcretion of the Court : amendments 
have not been merely confined to miſtakes in the 


anſwer, where it has differed from the draft; but 


anſwers have been allowed to be amended, where there 


Barnard. Eq. 
Rep. 50. 


have been miſtakes of matters of fact. His Lordſhip 
ſaid, be had known anſwers amended after proſecution 


for perjury commenced, but only where circumſtances 
were extremely ſtrong to ſhew it a miſtake. In the 
principal caſe the nature of the fact ſpeaks it, that as 
the anſwer now ſtands the clauſe could not have been 


inſerted to ſerve any intereſt of the defendant. It was 
not a fact alerted by the anſwer, but admitted by it. 
| Motion 


2 


1 


ir 


c &, 4am 


DED 


Motion for leave to amend an anſwer in three par- 


ticulars, wherein the defendant found herſelf miſtaxen; Bunb. 186 


and per Cur, we often do it, where iſſue is not Jened ; 
and it was ordered accordingly. | 
Leave was given to amend an anſwer to a tythe bill, 


wherein the defendant bad ſworn, that a particular Buob, weeks)” 
cloſe contained nine acres, and to meke it ſeventeen, 
though iſſue was joined and a commiſſion had iſſued, 


(which was never done before,) but it was upon the 
defendant's, paying all coſts ſince. the anſwer, ſwearing 
the anſwer over. again, and taking out a new com- 
miſſion. at his. own expence. But ſince, in the caſe of 


Mr. Wortley Montague v. , the Court te - 
fuſed to let the defendant amend his anſwer by only 


altering the day of payment of a modus, although iſſue 
was not joined, and the day ſet right in a crols bill, 
In a note. 


Attorney-General had put in the common auler, a 


(viz.) that he was a firanger to the matters of the 


bill, and that he hoped the intereſts of the crown 
would be taken care of, c. The Attorney-General Bunb. 303. 


afterwards prayed, that he might be at liberty to with- 
draw his general anſwer, and inſiſt on the particular 
right of the crown to the money in queſtion and it 
was granted. 

Bill to aſcertain boundaries of lands intermixed. 


Defendant, by the draft of his anſwer, ſwore that Bunb. 295. 


25 or P acres had 35 years ago been allotted to the 
ain iff; but in the engroſſment this was by miſtake 
made 250 or 300; on an affidavit of the miſtake, and 


how it came, the Court gave leave to amend; they 
would not, however, let him amend another miſtake - 
of 86 acres, inſtead of 68, the draft and the engroſſ- 


ment being the ſame. 

Bill for a diſcovery of title, and for an account of 
rents and profits. Defendant in her anſwer ſaid, 
ſhe had purchaſed the eſtate in 1676, and had con- 
tinued in poſſeſſion ever ſince, and had received the 
rents and profits thereof; on recollection the de- 
fendant diſcovered, that by agreement on the pur- 


_ Chaſe, the vendor and his wife were to continue in 


poſſ-flion and receive the rents and profits during their 
lives, which they did until the year 1690. Upon 
motion the Court gave leave for the defendant to 


amend her anſwer in this particular, it being rather 


for 


3 : 


2 Alk. 294. 


2 p. Will. 42 6. 


Amb. 292. 


Amb. 65. 


2 pdf- benefit, and m—— g5 years 


articles, which were executed in Spain, and 'cohles” 


to ſet forth the cuſtom of on waa! ur to be 


| copy and the anſwer on the file, that the defendant ad- 


draft being produced; upon ſolemn debate before the 


could be ſhewn, that this was ever done after the 


petition and on a motion. 8 


ment. 


ANSWER. 


age.” 

The: Dachefs'''of Wharton perfdoned,”" a * 
might be at liberty to amend her anſwer by a lng * 
new fact. In her anſwer, ſhe referred to marriage 


quently makes it incumbent upon her to produte 
them: now the cuſtom of Spain is, to depoſit artieles;? 
and other deeds, in places appointed for that purpoſe, 
ſo that an authentic copy was all that could be bad I, 
and ſhe was permitted to amend her anſwer, ſo far as 


depoſiting of deeds. 4 
At the hearing of a cauſe, it bogtabed by the once 


mitted he had fold her ſhares"in the Weiß Copper” 
Company; in the original draft the word ten was ufef* 
inſtead of the word her; on full affidavits by the 
ſolicitor and his elerk, that this was only a miſtake in 
the perſon who engrofled the anſwer, and the fout 


Lord Chancellor, aſſiſted by the Maſter of the Rolls, 
the Court gave the defendant leave to amend the” 
anſwer and twear it over again, though no precedent. 


cauſe heard, and this had been before denied on a 


Bill claiming a remainder- in fee after an entail 
ſpent. 'T he deſendant put in an anfwer and inſiſted on a 
fine having been levied by one of the remainder. men 
in tail, and claims undet bim; and now, before 
replication filed, petitioned for leave to take the anfwer® 
off the file and to put in a new anſwer, and wrath, tl 
inſiſt on the perſon under whom he claims, bein 
purchaſer for a valuable conſideration without note. 
And to ſupport his petition he made an affidavit, chat 
this new title had not been diſcovered, till after he put 
in his anſwer, The anſwer was taken off the file ad 
the new matter added by way of addition, on payment 
of the coſts of this application, and of the amends 


Motion to ftrike out of the defendant's anſwer 
ſeveral words importing, that he had received 13001. 
in full for his advancement, from his father, in his 
lies, and refuſed to bring it into hotchpot; The 

deſendants 


ANSWER. 


defendants anfore to the ſupplemental bill was read, 
in which he ſaid, be was miſtaken in the law in that 
point, and defired he might be at liberty to waive any 
admiſſion he had made in it, and to wait till the Maſter 
had made his report, — Motion refuſed, 

Application to amend a ſchedule to defendant's 
anſwer, an indictment for perjury having been pre- 
ferre.*, or at leaſt threatened. Lord Chancellor re- 1 Bro. 419. . 
fuſed to interfere, although be took it to be clear, that 
the defend int did not mean to perjure himſelf, as he 
had no intereſt in ſo doing. I hat queſtion would be 
proper before the grand jury, who, if they thought 
the defendant did not mean to perjure himſelf, would 
throw out the indictment ; on the other hand, if there 
* were ground for the indictment, it would be wrong 
1 for him to interpoſe. A ſimilar application had been 14. ibid. 
4+ reiedteed a few days'before in the caſe of Yaux v. Lord 
e Waltham. 

A The defendant, an executrix, admitted aſſets of her 
at teſtator, but at the ſame time inſiſted, that nothing 
1 vas due to the plaintiff, By the Maſter's report' a 


OY GY Yu R GT 


„ {Marge ſum of 1000 l. and upwards appeared to be due 

ie” io the plaintiff; whereupon the defendant applied for 

nt eave to retract her admiſſion in her anſwer, on affida- 

he ht, ſtating her reaſons, . which were very ſtrong, for 

a, PPelieving, when ſhe put in her anſwer, that nothing 

1 as due; and that on that account ſhe had been 

i auiſed by counſel to make ſuch admiſſion. This was 

14 mfrmed by affidavit of her counſel and ſolicitor; 
en e (wore that ſhe had but 400 J. unadminiſtered and Doy ly v. 
ite Ppffered to be examined on interrogatories. Lord Slum. 


hancellor allowed her to ſwear her anſwer de novo, 
by admitting afſets to the amount of 400/. with liberty to 
Y. Due plaintiff to examine her as to aſſets ultra. 

. Motion to amend an anſwer after replication, upon 
jat ffidavit, that the defendant was informed, that he 


33 


July x 18, 1789. 


wit Pad a good defence, (viz. a modus,) and had not in- 2 Anft. 363. 


td Wrted it in his anſwer, not being able at that time to 


ent t forth the modus with preciſion. Motion refuſed. . 

d- Upon diſcovery of new matter, in an account, a 74, ibid; 
pplemental anſwer was permitted to be filed, after 

ver Pplication. 

0 J. The Court of Exchequer never ſuffer an anſwer to ; Aaft, 717» 


amended, but will ſometimes permit a defendant 
d ile a ſupplemental * 


1 5 


APPEAL. * 


Te what court: (JF either party thinks himſelf aggrieved by a decree 
of this Court, he may by petition appeal to the 

Lords in Parliament, and have the cauſe reheard there, 

and they will affirm, alter, or reverſe the decree, as 

they ſee fit.] | | 

Before decree [And this may be done either before or after the 

. decree is executed. ] | | 

Rehearing, {Sometimes a rehearing before the Chancellor of 
a cauſe heard before the Maſter of the Rolls is called 

. an Appeal.] Vid Rehearing. _ © | 

Depot. By an order of the 1 2th of May 1686, no rehearing 

Curf. Can. 404 or appeal was to be, except the appellant ſhoyld de- 
poſit 51,” to recompenſe the other party his coſts, in 

Caſe he failed in his appeal; but this is now made 
\ 20/. g , 

Evidence, Upon an appeal from the Rolls, the appellant may 

3 Vern-443- be let into new evidence, which was not read there, 

2 — Hd provided he will give up his depoſit. Contra, Prec. i 

2 Ack. 48. Ch. 295. , 

Prec.in Ch.496. But otherwiſe on an appeal to the Lords. 

1 P. Will, 39. No words in a grant from the Crown can deprive 
a ſubject of his right to appeal: much leſs if the grant 
be filent in that particular. | | 

To what court, An appeal from decrees made in the plantations 

2 Will. 262. lies only to the King in council. 

In what eaſes. An agreement was ſigned by the parties, and bi 

3P. Will, 243. conſent made an order of Court, to ſubmit to ſueli ea 

| decree as the Court ſhould make, and neither par 
to bring an appeal; yet the cauſe allowed to be te lau 
- heard. ü 

1 bg. Ca. Abr. No appeal lies from a decree made by conſent Co 

165. though the party did not really give his conſent i mat 

4=5. 235 but his remedy is againſt his counſel, Cc. 

Cofts, A party cannot appeal for coſts only, but in patſpor 

| ticular, caſes the rule may, and has been diſpenſe 

1 Vez. 2500 with. Quære, Whether it can be diſpenſed will 


— 14. only in cafes where it appears on the face of the 0 the. 
cree that coſts are improperly given, or where nam 
. merits muſt de gone into? Vide Turner v. Tu- Ir 
14th May 1726. Carwardine v. Carwardine, 19 Hou 
November 1757. Pit v. Page, 1 Bro. P. Ca. 5 50. the 


APPEAL. en, 1 


An appeal cannot be regularly made to the Houſe of Appesl to the 
Lords, till after a rehearing before the Lord Chan. Lords. 
cellor, if the cauſe was heard before the Maſter of 2 Har. 6974 
the Rolls; though if a decree be made by the Maſter 
of the Rolls, and the ſame is ſigned and inrolled, ſuch 
decree may be appealed from to the Houſe of Lords, 
becauſe there can be no rehearing thereof before the 
Chancellor. 222 | 1 

Appeals are to be figned by two counſel of cha- Signed by two | 
rafter, uſually ſuch as have been concerned in the <2 
cauſe below, and exhibited by way of petition, and 
lodged with the clerk of the Houſe of Lords, with 1 Ha . 677 
whom the appellant is to depoſit 20/7. to recompenſe 
the other party his coſts, in caſe he fails in his appeal, - 
aring Wl &c. | ; | 
d de- The appeal being thus lodged and read in the houſe, Reſpondent te 
is, ia the reſpondent is ordered to have a copy of the ap- — 2 
made peal, and required to put in his anſwer by a day fixed; 

5 and a day is appointed for hearing the cauſe in order 1 Har. 677. 
as the appeals come in; and notice is given thereof 

to the appellant's ſolicitor, who may get a ſummons 

ſerved on the other ſide to appear, &c. 

Theſe appeals can only be argued by two coun- Argued by two 
ſe] on each fide: and after hearing counſel upon the l. 
appeal, and upon the anſwer, the Lords order and 
adjudge that the decree of the Chancery be varied 
in ſuch matters as their Lordſhips think fit, or that 
the petition and appeal be diſmiſſed, and the decree 1 Hz. 68. 
affirmed with coſts, &c. 


A majority of the Lords finally determines the How deter- 
cauſe, mined. 


Sometimes the Houſe of Lords dire& an iflue at Ibid. 
law for trial of ſome point neceſſary between the 
parties; and after ſuch trial to reſort back to the 
Court of Chancery, for their farther direction in that 
onſentY matter. ; 
Printed copies of the appellent's and alſo the re- 1 Har. 678. 
in par ſpondent's caſe are uſually delivered to the Lords; 
liſpenſeſſ which caſes, before printed, are always ſigned by two 
ed with counſel, viz. the plaintiff's caſe by two counſe!, and 
the de ide defendant's caſe by two counſel, whoſe reſpeCtive 
here names are printed at the bottom of the caſes. 
Tu In a cafe, where a party had appealed to the Chancellor's 
ne, 10 Houſe of Lords from an interlocutory order made in — fol 
550. Ide cauſe, and ofter lodging his appeal, it _ 1 Har, 6to. 
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Lord and Lady 
| Pomfret v. 
Smith, at Lin- 
coln's-Inn Hall, 
June 1772, 
coram Lord 


Apſley. 


Ireland. 


Cut. Can, 40g. 


When. 


II Prex. Alm, 8. 
Ord. Ch. 95. ] 


Hind. 93. 
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[ Ord, Ch. 95.) 


Cilid. m.] 
[1:idem.] 


[2 Toth. 9.] 


[Com. Arr. 24. 


not appealed from. 


APPEARANCE. 


; An N on his behalf that a receiver of 


the eſtates in queſtion might be appointed. The 


Lord Chancellor ſaid, the practice was, that by 


bringing the appeal, before the Houſe of Lords, the 


Lord Chancellor's juriſdidtion was ſuſpended only as 
to the matter appealed from, but not totally, ſo as 


nothing could be done in any other part of the cauſe 


„ 
g 


An appeal lies from the Court of Chancery in Ire- 
land to the Houſe of Lords here. 


} * * 


—— 


APPEARAN CE. 
A Dzrexpant is not bound to appear till the 


return of the proceſs, though he be ſerved with 


it ever ſo long before] __ 
[If a deferidant within 20 miles of London be 


ſerved with a ſubpœna ad reſpondendum the morning 
of the return, he hath four days after the return to 


appear in.] | Ae on | 
[If he be ſerved within four days before the day 
of the retuin, he hath four days from the day of 


' ſervice; if (ſerved four days, or more, before the 


return, he muſt appear the ſecond day at fartheſt 
after the return, ] He muſt now appear on the return- 


day. [4 
[If above 20 miles from London a defendant be 


ſerved with a ſubpœna, either on the morning (i. e.) 


' beſore 12 of the clock of the day of the return, or 


within 8 days before the return, he hath in each 
caſe 8 days from the ſervice to appear in.] 

[If the bill be not filed in time, the defendant 1s 
not bound to appear till it be.] | 

[if the ſubpœna be re:urnable zmmedtat?, yet the 
defendant hath the ſame time from the ſervice to 
appear in as before, viz. within 20 miles four days 
atove 20 miles eight days.) 

[Said, No ſubpœnas to anſwer are made returnabie 
immediate in term-time,} 

[Where the ſubpœna is returnable on the laſt fe- 


defendant 


tas Alm. 77] turn-day cf the term, ſuppoſe Quindena Martini, tht 


Who w 
that aft 
any irre 
larity b 

[A. 
4. only 


APPEARANCE, = 


defendant is at liberty to appear the firſt return of the 
term following, ] | 


[But where the ſubpoena is returnable on a day [Com Fea 


certain, though it be the laſt day but one of the 2Prax.Alm.77.] 


vos 0p defendant is bound to appear as of that 
term. | . 8; a 
[No clerk, or other, ſhall appear upon a coun- COrd. ch. 36. 
terfeit ſubpoena. ]. 3, | 
[The bill being filed, if the defendant doth not Attachment 
appear in due time, as aforeſaid, an attachment for want cf 
(upon affidavit, that the ſubpœna was ſerved) may Com. Au. 4g. 
be awarded againſt him; which muſt be entered in 
the regiſter's book, with the cauſe of its being iſ- 
ſued.] ped | | 3 | 
[If both huſband and wiſe are ſerved with a ſub- Baron and Feme, 
pœna, or if the huſband be only ſerved, and hath * 
notice that his wife is alſo a defendant, he muſt ap- 
pear for both, elſe an attachment may in the firſt [ Toch. z1.] 
place go againſt both, and in the latter againſt him, ] 
Bill againſt huſband and wife : the huſhand only [C. 55. 92] 
appeared and put in a demurrer in their joint names 
for the non- appearance of the wife; attachment 
againſt both. | 
And in all caſes after. due ſervice, the proceſs of 
contempt may be awarded againſt the huſband for Hin. g4. 
the default of the wife, unleſs an order be obtained 
for the contrary, . 
If a bill be brought againſt baron and feme, for 2 Vern. 613. 
a demand out of the ſeparate'eſtate of the feme, and Fc. ia Ch. as. 
the huſband is beyond ſea, and not amenable by the 
proceſs of the Court, yet if the wife be ſerved with 
ſubpœna, ſhe muſt appear and anſwer plaintiff's 
ill, | 
Bill againſt huſband and wife; proceſs of contempt ; P. Will, 38. 
iſſued againſt both, upon which the wife only was Ves. 383. 386. 
taken, and gave a bail-bond for her appearance, and 
appeared for herſelf only, and afterwatds obtained an 
order for time to anſwer ſeparately from her huſband, 
who was abroad, Lord Hardwicke was of opinion, 
that after appearance, it was too late to complain of 
any irregularity in the ſervice of proceſs, the irregu- 
larity being waived, 
[A. and B. are named gefendants in a ſubpcena ; Sobpena, 
J. only ſerved ; B. got the ſubpoena in his hand, and Service» 
F D 3 ä for 
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| [Proe. H. Ch. for want of a bill got coſts, which coſts, upon ſhew- 


2s] - ing the matter to the Court, were diſcharged. ] 
- [One ſerved with a ſubpœna, upon the feturn 
thereof found no bill filed: upon his making oath 
that he knew no ſuch perſon as him, who was 
[Cary 92.) named plaintiff, the Court ordered him who ſerved 
the ſubpœna to pay coſts. 
[The bill was in the name of A., B., af C., the 
| ſubparna only ad ſectam A. B. The defendant got 
[Prac. H. Ch. coſts for want of a bill, as he ſuppoſed : but the Court 


159.1 ordered the coſts, and the attachment for non- pay- 


payment thereof to be diſcharged.) | 
As to method of entering Appearance, vide Hind. 


95. | 
- Injunftion. Phe ſtatute of Ann. permits a ſubpœna to iſſue be- 


fore the bill is filed, where an injunction is prayed, or 
to ſtay proceedings at law ; in ſuch caſes the bill need 


Mind. 96. not be filed before the day on which the ſubpœna is 


returnable, and defendant cannot prefer coſts until the 
day next after the return; if the clerk in court for the 
defendant to any other bill ſearches the office before 
: the ſulpæna is returnable, and no bill be filed, he 
mamaay take the neceſſary ſteps to prevent the bill being 
antedated, and at the return-day prefer coſts. The 
bill not being filed on the return-day, defendant 
need not appear, and plaintiff cannot attach; but 
muſt ſerve defendant with proceſs de novo. 

Stat. 5. G.. 2. By ſtatute 5 Geo. 2. c. 25. H2. if any defendant or 
— ea- defendants, by virtue of any writ of habeas corpus, or 
-—- > ghar other proceſs, iſſuing out of any court of equity, ſhall 
ing to enter hl. be brought into court, and ſhall negle& or refuſe 
| to enter his, her, or their appearance, according to 
the rules or method of ſuch Court, or appoint a clerk 
in court to act on his, her, or their behalf reſpec- 
tively, ſuch Court may appoint a clerk in court, or 
attorney, to enter an appearance for ſuch defendant or 
defendants teſpectively; and ſuch proceedings may 
| thereupon be had in a cauſe, as if the party had 
actually appeared, —S:. 3. Perſons in cuſtody fo 
refuling - to appear are to be ſerved with a copy of 
the decree, before any proceſs can be taken out to 

compel the performance thereof, | 
An order had been obtained by contrivance under 


the ſtatute of 5 Geo, 2, The defendant appeared to 
3 the 


* 
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the bill; the Court on application ſet aſide the order; Barnard, 4. 
for though an appearance, where it is only irregular, 
ſalves error in proceſs, yet where the order, which 
occaſioned the appearance, had been obtained by mal- 
practice, the appearance will not falve a defect of that x 
ſort. The ſolicitor was committed for obtaining this 
order in an undue manner. | | 
A member of the Houſe of Commons regularly Member of Par- 
ſerved with an office-copy of the bill ſigned, together liament. 
with a /ubpana, and refuſing or neglecting to appear, * 
muſt be proceeded againſt by ſequeſtration: upon an 
afhdavit of ſer vice, a ſequeſtration muſt be moved for 
ö againſt the defendant's real and perſonal eſtate (which 
: the Court will grant of courſe) unleſs the defendant, 
being perſonally ſerved with ſuch order, ſhall within 
eight days after ſuch ſervice ſhew good cauſe to the 
- contrary: and if after perſonal ſervice of this order 
niſi the defendant perſiſts in his contempt, the order 
for a ſequeſtration will be made abſolute upon motion, 
grounded upon an affidavit of the ſervice of the order 
niſi; and the clerk in court having the order left at Hind, gt. 
his ſeat will make out the ſequeſtration which the 
Court will in nowiſe diſcharge, until the contempt 
be cleared and the coſts paid, upon the performance 
of which the ſequeſtration will be diſcharged by the 
adverſe clerk in court, or ſolicitor, or in default upon 
application to the Court. . 
The perſonal ſervice of the order ni for a ſequeſ- Sequeſtration, 
tration may be diſpenſed with, if the defendant keep 
within his. houſe or cannot be ſerved perſonally; by 
application to the Court grounded upon an affidavit Hiod. 98. 
ating the fact, which, if it be deemed — 4 | 
k ſervice, by leaving the order ni at defendant's houſe, 
will be ſubſtituted inſtead of perſonal ſervice. 
Where a bill is brought againſt an infant, he muſt, Guardian, 
if in town, appear in court, and have a guardian aſ- lafant. 
; ſigned him, by whom he may defend the ſuit ; if the 
1 infant reſide in the country, he ſues out a commiſſion 
10 to aſſign a guardian. Where the infant neglects to Hind. 98. 
o appear, on affidavit of ſervice, an attachment againſt 
the infant is awarded, though never executed, and it is a 
motion of courſe to move upon the attachment for an 
order for the meſſenger to bring the infant into court. 


Tunis order muſt be drawn up, paſſed and entered at 
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Bill of revivore 
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the Regiſter? s office, and given to the meſſenger” of 
the court, who thereupon procures a warrant, the form 
of which is in Hind. g8. N 
Upon this warrant the meſſenger brings the infant 
into court, and the Court being apprized thereof by 
coun(:], aſſigns the ſenior ſix clerk, not towards the 
cauſe, to be guardian, to appear and defend the ſuit, 
Ki no friend or relation will undertake the guardian» 
p. 
An order for appearance gratis pes the words 
that the de fendant ſhall pray no day over. 


One defendant not appearing ; the whole line of 
proceſs being gone through againſt him, is equal to 
the proceeding to outlawry at the comman law; and 
there may be a decree againſt the other defendants, 
who have appeared, 

Bill of revivor not taken pro eon fi; againſt a de- 
fendant, a priſoner in York gao!, for want of an ap- 
pearance. Plaintiff muſt proceed under 5 Geo. 3. 
c. 25. whigh, as now ſettled, extends to bills of 
revivor, 

So, when defendant, who has appeared to the ori- 
ginal bill, cannot be found to be ſerved view ſubpeena 
to anſwer bill of revivor. 


ARBITRIMENT AND AWARD. 
(BY the gth of Will. cap. 15. merchants or others 


may make their ſubmiſhon to arbitriment a rule 
of any of the King's Courts of Record, c.) 
After an award made, it is too late to confirm the 


3 P. Will. 367. ſubmiſſion, ſo as to make it good within the act. 
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When ſet aſide. 


There can be no motion to ſet an award alide, unleſs 
It has been made a rule of Court, 

Where a ſubmiſſion to an award has been made 
a rule of Court, it is a contempt of Court to diſpute 
the order, unleſs for partiality, corruption, or miſ- 
behaviour of the arbitrators. 

[If an award be made without hearing bo ar- 
ties, or if any fraud or apparent injuſtice be uſed, this 
Court will ſet it ahde.] - 


[The 
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The defendant's plea being allowed, he moved to Plea. 


diflolve the plaintiffs injundtion. The Court ſaid, 
when the plea is allowed there is ordinarily an end of 
the injunction ; but not always: the defendant here 
had pleaded only what the plaintiff had conteſſed and 
ſet forth, viz. an award; and though the defendant 
and the referee had denied all practice, and ſwore 
that the plaintiff was heard, and the award duly ob- 
tained, and denied all his equity; yet it was ſaid, 
practice or unfair- proceedings are often found in 
awards. The counſel for the defendant ſaid, the 
other ſide ought to ſhew ſome equity confeſſed or 
allowed in the anſwer: but were anſwered by the 
Court, that though awards are favoured here, becauſe 
they tend to ſettie peace amongſt the parties; and 
although there be notice of this motion, yet an in- 
junction is not to be diſſolved upon the allowance 
of the pleaz but only , becauſe there may per- 
haps be ſome equity ſhewn to continue it.) 

[ The Court, however, ordered the money awarded 
to be brought into court by the firſt ſeal, or the in- 
junction to ſtand diſſolved without further motion; 
the plaintiff to enter up his judgment, (having at 
law a vęrdict,) and to tax his coſts, which were alſo 
to be brought in; but to ſtay execution.] 

(Though the Court ſeemed willing to have had him 
forbear entering judgment. ] 

[Commiſſioners appointed to examine witneſſes, cer- 
tied under their hand, that both parties ſubmitted 
themſelves to their determination, and that by both 
their conſents they ordered, Sc. Whereupon the 
Court awarded a ſubpœna againſt the defendant, to 
ihew why that order or award ſhould not be decreed. ] 

Decrees to pay money under an award not uſual, 
becauſe awards are commonly to pay money, in which 
caſes a bill in equity to compel a performance is im- 
proper; but when it is to do any thing in ſpecie, then 
a bill is proper. 

A party ſubmitting to an award, deſired the arbi- 
trator to defer making his award, until he ſhould 
latisfy him as to ſome things, which the arbitrator 
took to be againſt him, though this was within two 
or three days before the time of making the award 
was out; yet the requelt not being comphed with, the 
award was held ill. | * | 1 
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Bill to perform 


award. 
3 P, Will, 


137, 190. 


When ſet afde, 
3 P. Will. 361. 
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- When bad. 


2 Vern, $I 
2 Ver. 316. 


1 Ack. 64. 


When = bill 
will lie to exc» 
cute an award, 
2 Alk. 61. 


2 Alk. 155, 


3 Ak. 494+ 


ARBITRIMENT AND AWARD. 

If there are three arbitrators, two cannot make an 
award without the third. 8 | £5 
An award without hearing both parties, gough 
juſt, is not good, for it is good by accident; if one 
arbitrator makes improper declarations, he will be 
made to pay coſts, and ſatisfaction decreed to be ac- 


| knowledged on the judgment on the bond of ſub- 


miſſion. . * 

Where arbitrators are deceived, ar where 
make their award clandeſtinely without hearing eac 
party, the Court will interpoſe and avoid ſuch award, 

A bill will not lie to carry-an award into execution 
by perſons who are not parties to · the ſubmiſſion; for 
as they are not obliged to abide by the award, they 
ought not to have the benefit of it; as where ctedit- 
ors, who are not parties to the ſubmiſſion, file a bill 
to have an award, which had been made between co- 
partners their debtors, carried into execution. 

An award made a rule of Court of King's Bench, 


according to ſubmiſſion for that purpoſe, and an at- 


tachment ni granted for not obeying the award. 
Bill ſuggeſting fraud and corruption in the arbitra- 
tors, and praying that the award be ſet aſide, is im- 
proper: the proper way would have been to have 
ſhewn cauſe in the Court of King's Bench, why the 
attachment ſhould not be made abſolute. | 

If arbitrators are miſtaken in a plaia point of law, 
it is a ground to ſet aſide the award; but if it had 


deen a doubtful point, the award might have ſtood 


Award pleaded, 
2 Alk. 395 


though the Court ſhould be of a different opinion. 
The only ground to impeach an award is, collufion 


or groſs miſbehaviour in the arbitrators ; for other- 


wiſe, being made by judges of the parties own chooſ- 
ing, it is final and binding, or perſons would never 
conſent to become arbitrators. | 

On a bill to ſet aſide an award, plaintiff is not ſuf- 
fered to go into legal objections, but only for par- 
tiality and corruption, unleſs an account is prayed, 
and omiſſions in an award, by which the balance is 
turned the other way, are lated ; but the award is 
not ſet aſide in toto. 


Where the parties have agreed to make the ſub- 


miſſion to an award a rule of Court, and to be re- 
ſtrained from bringing a bill in equity, the arbitra- 
tors, notwithſtanding the award may be” defective 

| i 
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in point of law, may plead it in bar to a bill in 


equity. 1 88 
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Arbitrators may d an award in bar to 2 bill 2 Alk. 396. 


charging partiality, but they muſt ſupport their plea 8 
by ſhe wing themſelves impartial.” 

An arbitrator, upon a bill being filed againſt him 
charging partiality, moved that he might be ftruck 1bia, 
out from being a party, and it.was ordered accord- 


ingly. Sed quæ re. 
2 plea of an award to a bill, brought for a 


general account, and to ſet aſide that award, be al- 
lowed as to the account, yet plaintiff at the hearing 


may object to the award for fraud or partiality in 2 Atk. g6r. 


the arbitrators, 


Improper to come into a eourt of equity merely Power of arbi- 


for an abjection to an award in point of form. _— 

If arbitrators delegate their authority, the award is * 
totally void. | | 

But-if they refer coſts to be taxed, it will not ibid. 
vitiate the award. - ES | 

The Court will not raiſe a preſumption to over- Preſamption 


turn an award, againſt award, 


Where an award is good to a common intent, and 
anſwers the purpoſe of parties ſubmitting to a refer- 
ence, the Court will not ſet it afhde upon trivial 
objections. 

Arbitrators need not point out the particular method 3 Atk. gor. 
in which the award is to be carried into execution. 

W herearbitrators have awarded releaſes, leaving it to Releaſe, 
the Court to ſettle the form does not vitiate the award. * Ak. 506. 

Plea to a bill for an account of partnerſhip, that Plea. 
all matters in controverſy were to be determined by 
arbitrators, allowed; if it were neceſſary for the in - 
formation of the arbitrators that there ſhould be a 
diſcovery, the bill ſhould ſtate that fact: but the Court 2 Bro. 336. 
ought to ſee that the abitrators could not proceed be- 1 Wr dun. 


2 Vez. jun. 139. 


fore it entertains juriſdiction of the matter; the firft s. c. 
appeal ſhould. be to the judges pointed out by the 
articles of copartnerſhip. Vide 2 Atk. 569. contra. 

Defendant is not obliged to ſet out the account Pla. 
between him and the plaintiff, after an award in 3 Ak. $3% 
his favour relating to that account; for a plea of an 
award is good not only to the merits, but to the 
diſcovery, : 
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Conduct of ar- 


bitrators. 
3 Atk. 53%. 


Plea. 
3 Atk. 644+ 
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| Arbitrators are not bound to give notice of the time 


they intend to meet, or the particular place where, — 


Sed quare. 
Io a bill againſt an arbitrator for a difcoviey of 
the grounds upon which he made his award: he 


pleaded in bar that he was not bound to ſet them 


[Ibi4.] 


Fx eptions. 
31. 164. 


4 Fro. 120. 
2 \ ez. jun. 23 


pls. 
3 Bro. 196. 


When made. 
3 Bro. 358. 


forth. Plea allowed. | 
If there be a miſtake or miſcalculation in an award, 


the party aggrieved may bring his bill againſt the 


party in whoſe favour the award was made, and not 
againſt the arbitrator. - p 

Exceptions will not lie to an award, as the ſame 
topics would be a ground to ſet aſide the award. 
1 Vern, 469. 2 Vern. 109. contra. 

Exceptions will lie to an award, but they muſt be 
to matters on the face of it, and- not to matters of 
fact, of which the arbitrators are the proper judges : 
it is not neceſſary for arbitrators to ſet forth in ſehe- 
dules the balances of the particular accounts which 
make the general balance. What is done by arbitra- 
tors is concluſive: if parties mean the reference to 
arbitrators to be the ſame, as it would be to a Maſter, 


they muſt provide for it; if there is any thing in an 


award that ſhould not be in it, or any thing omitted 
which ought to be there, that being on the face of the 
award is matter of exception; but where the objection 
ariſes from matter dehors the award, it mult be made 


on motion and affidavit. 


Plea of an award and releaſe good to a bill ſeeking 
to open an account, and charging that the award, 
Which was pleaded, would not have been made, if 


papers required by the bill had been produced. 


The ſubmiſſion to an award was, that it ſhould be 


made on or before Michaelmas term: the time was 


enlarged till the firſt day of Hilary term, the award 


was made the firſt day of Hilary term, and the word 


Nen perform - 
ance of an 
award, 


3 Bip. 358. 


Award not Ike 
a judgment. 


till is for this. purpoſe incluſive. 

W here there. is a non-performance of an award 
the proper motion is, that the party may ſtand com- 
mitted, and not for an attachment; but the notice 
of motion mult be ſerved perſonally, 

One of the parties to an award made on a ſub- 
miſſion in court purſuant to the at of Parliament, 
dies before the money paid, an attachment having 

previouſly 


— 
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previouſly iſſued againſt him. A ſcire facias cannot | 

againſt his heir or executor: for the award, though Prec. in Ch. 223. 
eſtabliſhed by the Court, is not in the nature of a 
judgment, or decree to be proſecuted, but in nature 
of a contempt which dies with the perſon ; and fo 
held all the Judges. | 

An arbitrator ought not to conſider himſelf as Condutt of ar- 
agent for the perſon who appoints him: the bond ditrators. 
ſays, he is an indifferent perſon, and he breaks a Ves. jun. 236. 
moſt ſolemn engagement in conſidering himſelf other- 
wiſe, 

la an account ſeveral errors were aſſigned, and al- Motion to ſet 
lowed by the Maſter, to a great amount; but upon fide award. 

a reference to arbitration it was determined to be 

perfectly free from error and over- charge in every 

particular. Croſs-motions to ſet aſide the award, and 

to confirm it, the laſt of which was ſupported by 

affidavit of the arbitrators, that upon full inveſtigation 

the account was not erroneous, The parties bound 

by the award. Affidavits were not read againſt the 1 Ver. jon. 365. 
affidavit of the arbitrators ; the Court being inclined | 
to think that they ought not. | 

On a general reference of all matters, &c. arbi- Power of arbi- 
trators may go farther, than the Court could, to do 5 | 
complete juſtice: and may relieve againſt a harſh — a Xe 
right, which in a court of juſtice would prevail. 

An award may be impeached for corruption, or Miſtake, 
groſs miſtake, not for erroneous judgment: but in x Ves. jun. 370. 
caſe of miſtake, it muſt be made out to the ſatisfaction | 
of the arbitrator; and the party muſt convince him 
of his error, and that he acted upon it. | 

An arbitrator, on a reference to inquire into facts, 
is as a M- ſter, and the Court will draw the conclu- 
ſion; but if he has, the Court will fee that it is leid. 
right. | | | 
** award upon a genetal reference is not to be Exceptions. 
impeached by exceptions, but upon croſs-motions, Lid. 
to let it aſide and to confirm it. 45 | 

Upon a reference to an arbitrator in the character 
of a Maſter, exceptions may with leave of the Court 
be taken to an award; and if they be allowed, the 1 Ves. jun. 370. 
Court will refer it to a Maſter, but will not ſend it bote. 
back to the arbitrator without conſent, 

An award upon a general reference, not impeached — — 


upon an etrroneous judgment upon facts; but 3 — 
| | or 


* . 


Ibis, 16. 


a Ves. jun. 15. 


Exceſs of power. 


2 Vez, jun, I 36, 


Fraud. 
| Ibid, 451. 


Ibid. 451. 


1 Anſt, 273. 
2 Anſt. 362. 


Ples. 
Idid. 519. 
zAnſt. 637. S. C. 
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fot corruption, miſbehaviour, exceſs of power, and 


miſtake admitted by the arbitrators z in the three firſt 


caſes, there muſt be ſatisfactory evidence againſt 
them ; for the Court favours awards. | 


An award contrary to law may be impeached, for 
that is exceſs of power; but not for allowing com- 


pound intereſt; for it may be allowed in caſe of a | 


contract for it, either expreſs, or to be inferred from 


the nature of the dealings between the parties; there- 
* fore it is a concluſion of fat, upon which the judg- 
ment of the arbitrators is final; but this doArine as 


to intereſt has no relation to mortgages. 


A mere agreement to refer to arbitration, where no 


reference has taken place, cannot take away the ju- 
riſdiction of any court. 25 
Bill lies to ſet aſide, for fraud, an award made a 
rule of a court of law under 9 & 10 Will. 3. c. 15. 
for the juriſdiction of this Court is not barred by a 
reference under the ſtatute, and that which would 


ſubvert the award may ariſe out of the anſwers. 
Awards made in caufes depending, are not awards 


to which the ſtatute relates. | 
Upon an award being made a rule of a court of law 
on terms, one of which is, that no þill in equity 


ſhall be filed: the court of law may enforce that 


term or not, as it pleaſes, 

A ſubmiſſion to atbitration in a cauſe in the Ex- 
chequer was made a rule of the Court of King's 
Bench, and by the award the coſts were to be taxed 
by the Maſter of the Exchequer. Motion, that the 


taxation might be reviewed, refuſed ; the Court 


thinking that it had no juriſdiction. | 

Submiſſion of all matters in difference, all ſuits at 
law, and equity, and coſts, &c. Award of cofls at 
law to defendant, in equity, and that all ſuits at law 
and in equity between the parties ſhould be diſcon- 
tinued, Motion to diſmiſs the bill in equity refuſed ; 
the application muſt be to the Court, in which the 
ſubmiſſion was made a rule, for an attachment, if the 
plaintiff proceeds in his ſuit. | 

Bill ſtated an award, and that no proviſion was 
made for a particular event, which had taken place, 
and by which the plaintiff was damnified. Plea, the 
award, The bill ought to have expreſſed particularly 


the damage ſuſtained bythe plaintiff. The plea lone | 
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Bin to ſet aſide an award, ſtating, that the defend- Frovd. Plex. 
ant had wilfully miſrepreſented many things, and con- 3 4. 735+ 
cealed others, and that the plaintiff had not till lately 4 
diſcovered the fraud. Plea of the award alone over- 
ruled, as the charge of concealment was not denied. 
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ATTACHMENT, 
VIDE 
Proclamation, 


{ [S a writ directed to the ſheriff, commanding him What. 
to attach, i. e. take a-perſon, ſo as he may bring 
him into court at a certain day, to anſwer a con- 
tempt. ] | 
| [As this proceſs is always founded upon ſome con- 
tempt to the Court, ſo it is moſt commonly for not 
obeying the proceſs or orders of the Court.] : 
[No clerk of this court ſhall iſſue any attachment When it mall 
for not appearing, but upon affidavit full made, poſi. due · 
tive and certain, of the day and place of ſetvice of 
the 12 and the time of its return, whereby it 
ſhall appear, that ſuch ſervice was made; if in Low 
don, or within 20 miles thereof, four days at leaft, and 
if above 20 miles, then eight days before ſuch attach» [0r8. Ch. gg.] 
ment entered, excluding the day of ſervice. ] 
But it has been held, that where a man has been 1 Vera. 272. 
arreſted upon an attachment, the contempt ſhall hold 
good, though no affidavit be filed at the time of taking 
forth the attachment, if it be filed before the return of 
it, | | 


[The regiſter ſhall not enter in his office any com - To be entered 
mon rule or attachment iſſuing from the Six Clerks” 70nd. Chia. 46. 
office, but by a note under the clerk's own hand that * 8 
is attorney in the cauſe, or his agent or deputy by him 
appointed, or for whom he will anſwer. ] 

| (The clerks in court ſhall carefully ſee, that all Lis. ] 
attachments be duly entered with the regiſter, ac- 
cording to the ancient courſe of the Court.] | 

[The Court refuſed to make any order for an at- 


tachment on affidavit of breach of an injunction; ſor 


the 


1 regularity. 


 Vexation, 


' Difcharged. 


Veſt-, 


[Ord- Ch. 95 ] 


Return, 


Attachment 
with proclama- 


ion. 


7 Velſlerger, 


Hind, 101. 


Vern. 345+ 


Meſſenger, 


| Cep1 curpus re- 


turned. 


the clerk in court is to do it of courſe, if he ſet 


ATTACHMENT. 


cauſe, on a ſufficient affidavit. ] 


[A defendant was in contempt z the plaintiff ſued 


an attachment into Kent, and another into Lindon, 
and arreſted the defendant-on each. Upon ſhewing 
this to the Court, coſts were ordered to be taxed by a 
Maſter for the irregularity and vexation ; but in regard 
the plaintiff was poor, the Court, on his prayer or 
motion, ordered the coſts to be paid. the defendant 


out of 600 J. decteed the plaintiff, and reſting in 
court; and the defendant was ſet at liberty without 


entering his appearance with the regiſter. For the 
Court ſaid, none ſhould take advantage of his own 


wrong.) | es 
[An attachment duly iſſued ſhall not be diſcharged, 


but upon payment of uſual coſts, &c. and the coſts of 
the ſucceeding proceſs of contempt ſhall be double the 
former. ] 4605 

{if the ſheriff return a non eff inventus on the at- 
tachment, ] | | 
. [Then iſſues an attachment and proclamation.] © 


If the ſheriff return cepi corpus, a meſſenger muſt 
be moved for to bring up the defendant, if he will not 
anſwer below; for the ſheriff has executed the com- 


mand of the writ, by taking the body; and he cannot 


carry the defendant out of the county; if. he did, he 
would be liable to an action for an eſcape ; but when 
defendant is in cuſtody, and there are other detainers 
againſt him, then a habeas corpus cum cauſis muſt be 
moved for, upon which he is brought up and turned 


over to the Fleet priſon. 


When a cepi corpus is returned upon an attach- 
ment, there is an end of all proceſs (for no procla- 


mation or commiſſion of rebellion goes after that); 


and though a meſienger of late has been uſually grant- 
ed, yet he is but a new officer, and ſubordihate to the 
ſerjeant at arms; but regularly in ſuch caſe a motion 
ſhould be made, that defendant may enter his appear- 
ance, and be examined within four days or ſtand 
committed, 5 

The ſheriff having the body in cuſtody upon an 
attachment, took a bail- bond for his appearance, 
which he delivered to the plaintiff, who obtained a 
rule ni for the ſheriff to bring in the body. Lord 
we Harduicie 
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ATTACH MENT: 49. 


lardevicke allowed the cauſe ſhewn by the ſberiff 2 A'k. coy. 
and diſcharged the rule; for the plaintiff is not with; 225 757 
ut remedy, as he may have a meſſenger into the „3 „%, 
ounty here the perſon lives, which is now a motion 2 b. Wal. 301. 
of courſe upon a cepi corpus teturned, though formerly, N 
he Court allowed meſſengers to thoſe particular ju- 

iſdictions only, where the ſheriff had the amerce- 

ents ; but the rule now. is to ſend a meſſenger into 
yery county genetally without any diſtinction. fit). 

All proceſs of contempt ſhall be made out into the Proce's of eon- 
ounty where the party proſecuted is reſident, unleſs 2 5 
e ſnall he then in or about London; in which caſe, 1 
t may be made in the county where the party then 
all be; and if any perſon ſhall be taken upon pro- 
eſs otherwiſe, or irregularly. iſſued, the party ſo taken 
ict appearing unto and ſatisfying the proceſs, which Ord. Cha, 112, 
lid regularly 1ffus againſt him, ſhall be diſcharged of | 
is contempt and have his full coſts, to be taxed of 
ourſe by the fix clerk (but now by the Mafter) not to- 
wards the cauſe, for ſuch undue or irregular proſecu- 
ion, from the time that the error firſt grew, without 
orion or other order. NE bs . ; 

Every ſuitor who proſecuteth a contempt, ſhall do Defeult in exe. 
his beſt endeavour to procure each ſeveral proceſs, to eating Ye wilt 
be duly ſerved and executed upon the party proſecuted; zz 
and his wilful default appearing therein to the Court, 
uch perion offending ſhall pay unto the party ag- 2 
prieved good coſts, and loſe the benefit of the proceſs 
returned without ſuch endeavour. | | | 
All attachments in proceſs ſhall be diſcharged, upon Diſch-rged coſts, 
the defendant's payment, cr tender to the plaintiff's 11d. 
erk, and refuſal of the ordinary coſts of the Court, 
and filing his pled, anſwer, or demurrer (as the caſe 
requires); but yet upon motion in court, or petition 
in that behalf, | | | 

And if after ſuch conformity or payment of* coſts Lid. 

or tender and refuſal thereof) any farther proſecution | 
tall be had of the ſame contempt, the party proſe- 4 

uted ſhall' be diſcharged with colts. - | WR 

No proceſs of contempt ſhall be made forth and ſent When to be 9 
to the great ſeal, at the ſuit of any perſon proſecuting 2 dy the bu 

n forma pauperis, until it be ſigned by the fix clerk, © 
who deals for him, and the fix clerks are to take care 0rd. Chan, 12 5 
mat ſuch proceſs be not ”=_ out needleſsly or for 
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. Sei ſeant at arms. If after an arreſt upon an attachment aud a cept thre: 


Contempt. A contempt for non- performance of an order of thi 
Ack. 55. Court is a breach of the peace, and a man may ht 


Dale. taxing his bill of coſts, and the Maſter's report, 


_ Granted againſt An attachment may be granted againft a ſolicit: 


| ” 


50 ATTACHMENT. 
vexation, but upon juſt and good grounds; as they 


will anſwer it to the Court, if the contrary ſhouldMp.rd 
appear. 


Sequeſtration. corpus returned, the defendant eſcapes out of the kin ti 
1 Vern. 344- 2 a ſerjeant at arms ſhall be granted, and — 4 
return a ſequeſtration. \ Wo 
Priſoner. An attachment for non-performance of an orc 
Sequeſtration, apainſt one in the Fleet, is directed to the warden 
17 Fu. 1 the Fleet; and on his return that he is a priſoner, 
you may move for a ſequeſtration. 
When a bail- A bail-bond cannot be taken by the ſheriff upon at 
bond may be attachment for non-payment of coſts; but in ſuc 


ken. 
—_— Cha. 331. Caſe a meſſenger is to go to bring in the party. 


taken upon a Sunday upon an attachment for ſuc 
contempt. len 
Attachment for A ſolicitor muſt ſerve his client with the order fat 
888 whereby ſuch coſts are aſcertained, before he can takt 
| out an attachment for them. | 5 
Serjeant at arms. Every attachment returned, on which a ſerjeant a 
F. Will. 657. arms is grounded, muſt be entered in the Regiſter 
office, elſe jrregular. © - 
— ſor negligently managing his client's buſineſs, 
Sabpana ſerves Motion for an attachment to take a defendant, tif 
abroad. ſubpcena having been ſerved abroad, and a caſe being 
4 Bro. 213. cited in the year 1780 of Burke'v. Lord Macdanals 
| where the like order had been made. Lord Thurs 
low thought the ſervice of the ſubpœna abroad Wore n. 
good ſervice, and made the order accordingly. 
Contempts par- Proceſs iſſued till proclamation was returned, then 
doned. came the general pardon, The defendant appeared 
Ca. in Cha. 238. and demurred: the plaintiff moved to ſet aſide tl 
demurrer; for though the contempt was pardonth 
yet the delay was no leſs to the plaintiff. Lord Keepe 
ſaid, the defendant was rectus in curia, all co 
were pardoned and refuſed the motion. | 
Irregularity. If an attachment be irregularly obtained, it may | 
Hind. 108. diſcharged upon motion. | 33 
Contempts par= The defendant was adjudged to pay to the plain 
doned, ' 404. coſts, for ſuing out proceſs of contempt * 


eee 


— 


ATTACHMENT. ” 


him, being diſcharged by her Majeſty's general Cs. 79. 
pardon. | | b ba ++...) Toth 48. 
When you wake out an attachment returnable Fife» dus bee 
three or four days after the telle, if you arreſt the ue ihe nite! 
party, it is good; but if you ſet the return expire, each proces, 
and nothing is done upon it, and then make out Hind. 106. 
another attachment, here you will be allowed in coſts Where a ſequeſ- 
but for one writ, in caſe the party be taken upon the on ivintend= 
ſecond ; for there muſt be fifteen days between the Hiad. 106. 
tele and return of each proceſs, where the plaintiff 

intends to ſequeſter defendant's effects; and if, in 

proceeding thereto, the defendant be taken, he muſt 

pay obedience to the rules and orders, or perform the 

duty decreed by the Court, and pay coſts of the pro- 

eſs, before” he can be diſcharged. ; 

When the party is taken upon an attachment, he Cofts, 
uſt pay coſts, which are 13s. 64., and enter into a 
bail. bond, with two ſureties in 20 l. each, to the plain- 
tiff, to appear and anſwer, as the caſe is, at the return Hind. 106, 

f the writ, where the contempt is of a bailable nature. 
If the writ be not executed, the coſts are 115. 

In all caſes where the ſheriff does not make his re- Sheriff omerced 
urn of the writ, if directed to bim, this Court upon b te 
motion, will make an order upon him to return the Hiad. 10). 
writ at a day certain; and upon affidavit of ſervice, 
and his-refuſal or neglect ſo to do, will amerce him; 
bich amercement is generally 5 J. and is to be. 
ſtreated into the Exchequer, qr order him to ſtand 
ommitted to the Fleet priſon. | 

The warden of the Fleet attends this Court,' and Warden of the 
he Court of Exchequer by two deputies ; and there- let. 
ore no attachment will be againſt him, becauſe he 
$ ſuppoſed to be always perſonally preſent in court; 
ſequeſtration ni for want of an anſwer was moved 
or againſt the warden. Per Cur.-[t is common to Mol, 238. 
uſpend clerks of courts and the warden of the Fleet; 
ake the order for a ſequeſtration, which is a kind of 
uſpenſion nit. | | | 

An attachment for non-appearance was taken out Appearances 
fore the bill was entered in the bill book, though 
ed in the (ix clerks' office, Lord Chancellor ſeemed 1 Ves. 33. 

WP think an entry in the bill book neceſſary to give 
be party notice; for private notice to his attorney is 
E 2 \ not 
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..- .+ not ſufficient: but being doubtful of the courſe of the 


When return» 


able. 


Hind, 100. 


| FS 74. 


How ditected. 
1 Harr. 233. 


) 


Two attach- 
ments for debt 
and coſts, 

2 Anft, 381. 
413. 8. 8 


Demiſe of the 
cIOWwN, 


Court he referred it to a Maſter.—It is not the prac- 
tice now to take out the before the bjll filed, 
This writ muſt be made returnable in term, and 


chere muſt be fifteen days between the tee and return 
in proceeding to a ſequeſtration, or to take a bill, pr; 


confeſſo, unleſs defendant live within ten miles o 
London, and then an order may be obtained by motion 
or petition to make the ſeveral proceſſes of contempt 
returnable immediate. ä * bas" 
In this writ of attachment, and all other writs, re- 
gard is to be had to the juriſdiction and privileges of 
certain places, as the Cingue Ports and the counties 
palatine of Lancaſier, Cheſter, and Durbam; and the 


direction of the writs in ſuch caſes is of a peculiar form; 


as, for inſtance, where an attachment iſſues againſt 
an inhabitant of a/iings, Rye, Romney, &c. it is 
directed to the Lord Warden of the Cingue Ports; 
if to Lancaſter, Cbeſter, or Durham, it muſt be di- 
rected in a different manner. Vide Harr. 233. 
In the Exchequer, the plaintiff, after a decree in 
his favour, took out two attachments, one for the 
debt, the other for the coſts againſt the defendant, 
and held regular. 1 
By ſtat. 1 Ann. c. 8. , 5. it is enafted, That no 
proceedings in any court of equity ſhall be determined, 
abated, or diſcontinued, by the demiſe of any king ct 
queen of this realm, 25 | 


B. A II. 


[PAIL in this Court is diſcharged upon bringing 
in the principal, as in the civil, and at the con- 


mon law. 


cont 


ing 
m- 
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[THE bulband onthe: to pads an appearance for his Appearance, 

wife as well as bimſelf.} - 8 2 Fx. Alan. 42. ] 
[In ſome caſes the wife bath been committed with- Commitment. + 
ber buſband.] , This does not * frm e! in (Cari Rep. ga. ] 

a 

(If in a ſuit here the with be in contempt. for any Prieto *\ 
matter, the huſband is alſo ordinarily liable to proceſs at WY 
of contempt and commitment, as the caſe requires.) OP 01! 

Said, you cannot regulatly ſerve the wife with a 
ſubpoena ad reſpondendum without her huſpand, though Pa 
the matter in.queſtion do only concern her.] a Toth. 13] 

[ Though ordinarily the wife muſt not anſœer alone, Anſwer, _ _, 
yet where the plate had (many years before) been de.. 
pofited with her, and the bill was brought againſt the 
buſband and ber, and he being in Ireland, could not 
be brought! to anſwer, ſhe was ordered to, anſwer 
alone.) 

(And frequently the wife is put to anſwer — if [Tob, 1+]. 
the huſband is beyond ſea.] , 

(Where the wife lives ſeparate from the buſband, [1Cha, Rep] 
ſhe is often ordered to-anſwer alone. 40 2 

If a wife cannot in conſcience conſent to ſuch an Aster. 
anſwer, as is drawa up by her huſband, ſhe is not A k. 5% 
o"liged to ſubmit to it; but upon application to the 
Court, ſhe, may be conſidered as a; ſeparate perſon, 
and will be allowed to ande ſeparate ang diſtinct 
from her huſband, - 

If a huſband inſiſts that by wiſe gut. in an anſwer ome 
contrary to what ſhe. believes to be the fact, and by 8 
menace prevails upon her to do it; this is an abuſe of Ibid, 
the proceſs of the Court, and he may be committed 5 15 
for the contempt. 285 1 

If ſhe anſwers alone without leave or onder of the AO 1 
Court, the anſwer will be quaſhed upon motion]: 
for regularly the anſwer of a feme covert, if ſeparate, 
ought to have an order to warrant it; but if the feme bes {vv 
covert's ſeparare anſwer be put in without an order, 
and the ſame be a fair and honeſt anſwer, and deli- 2 P. Will. 371. 
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54 BARON AND FEME. 


berately put in with the conſent of the huſband, and 
the plaintiff accepts it, and replies to it, the Count 
will not at the motion of the wife, or her executor, 
l ſet it aſide. 
Hen. [A bill was againſt huſband and wiſe, daughter of 
— the plaintiff : the huſband put in a plea in the name 
| of himſelf and wife, and ſwore it, but the wife would 
[xCh.Ca.296. ] not be ſworn: he moved, that the plea might be ac. 
cepted, ſuggeſting the wife refuſed by combination 
[ Toth. ts.) with another. It was ordered the plea ſhould ſtand 
| for the huſband; the 2 to proceed againſt the 
wife by proceſs of contempt. 
a Ch, Cz, 3 [The wife's anſwer differing from her hoſbard' 
173. ſhall not prejudice bim; as where ſhe is executrix and 
confeſſeth a truſt, which he denies, one witneſs is not 
ſufficient to prove the truſt.) 
2 P. Will, 431. 5A feme covert cannot bind herſelf by ty anſwer, 
| much leſs her huſband as to her inheritance. 
Anſwer, © Baron and feme defendants to a bill; the feme muſt 
3 P. Will, 238. anſwer, though the anſwer cannot be read againſt the 
huſband,” but may poſſibly be read againſt her, if ſhe 
\ ſurvive; but ſhe is not bound to anſwer if tending to 
ſubject her to a forfeiture, though the huſband has 
ſubmitted to anſwer. 
Witneſs, A wife cannot be examined as a witneſs againſt her 
3 Vern. 79. huſband. 
Decree. [ Said; no decree can be had 282 lt a feme covert 
[z Ch. Ca, r73-] for her inheritance, if the huſband will not appear; 
for her anſwer is no anſwer without his.) 
Bill, { Huſband-and wife ought Ry to join for things 
in right of the wife (as at law,) bat ſometimes the 
| wife by her next friend ſues the huſband for perform- 
; ance of a marriage ſettlement; or ſuch like; and 
ſometimes petitions againſt him for alimony, where 
[Toth. 93] be turns her away, or ſhe goes away upon if uſage. 
| | And a feme covert has been allowed to ſue here in het 
own name, when the huſband was beyond ſea.] 
[ Ibid. 96.] [So in cafe where the huſband releaſed.) 1 75 
Abatement, II plaintiff and defendant inter marry, the ſuitabates.] 
Iich. Rep. 68.] . ISO it is, if one of the plaintiffs marry one of the 
| defendants. N. 
Bin. A huſband bringing a bill apainſt a wife is au 
3 Atk, 478. ting her to be a feme ſole, and ſhe muſt put in bet 
anſwer as $ ſuch, 


fl Si 
fl 

| | He 
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wife was taken up, who moved to be diſcharged on 
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Sir Robert Braoks was plaintiff againſt his Lady 
and others; a motion was made to have her com- 
mitted for not anſwering interrogatories, but the 
Court would not grant it, and declared a man could 
not be plaintiff in this court againſt his wife; this 
was moved again, when the Court was of opinion, 
that though a man could not habe a bill againſt his 
wiſe ſor diſcovery of his own eſtate; yet where be- Prec. in Ch. 24+ 
fore marriage ſhe enters into articles concerning her | 
own eſtate, ſhe has made herſelf a ſeparate perſon 
from her huſband, and therefore ſhe was ordered to 
anſwer in a week's time. 1 

Where a wife is executrix of a former huſband, Ne exeat regno, 
the Court will grant a ne exeat regno againſt her alone, 3 Atk. 409. 
if her ſecond huſband ſhould be gone out of the king 

Ne exeat regno upon affidavit..of wife againſt her 
huſband refuſed z- wife's evidence againſt her huſband 1 vez, jun. 49. 
allowed only for ſecurity of the peace; but ſhe can- | 
not ſuſtain an indictment againſt him. 

Suit in the eccleſiaſtical court for alimony z huſ- 
band threatened to leave the kingdom; and to aid that x Atk, 20 


court, and out of compaſſion to the wife, a writ + 
of ne exeat regno was granted. Sed quere? 1 Fez. 
jun. . | 


Bill againſt huſband and wife, and ſubpœnas taken Attachment. 
out againſt both, and ſerved upon the wife, but the 
huſband could not be found, and neither of them ap- 
pearing, an attachment iſſued againſt both, and the 


affidavit, that her huſband was gone to Holland before Prec. in Ch. 31g. 
the filing of the bill, and that the proceſs againſt her 

without her huſband was irregular: but the Court was 

of a different opinion. 

The wife cannot, either by . berſelf, or her pro- Homine re- 
chein amy, bring a homine replegiendo againſt her 28 
huſband, for he has by law a right to the cuſtody of 
ber, and may, if he think fir, confine her; but he 
muſt not impriſon ber; if he does, it will be good 
cauſe for her to apply to the ſpiritual court for a di- Prec. in Cb. 492. 
vorce, -. 

Baron and feme defendants, the wife only appears, Pro confeſſo. 
and that without the huſband's privity, and a ſequeſ- 
tration returned; the bill cannot be taken pro confeſs 1 Vern, 247. 


E 4 A wife 


— 


56 BARON AND FEME. _ 


Feme fole. - A wife, whoſe huſband is by act of patliament | 

3. Win. 7 baniſhed” for life, may male a will, and act in every 

and the caſes thing as if her huſband were dead. 

there Cited. Baron and feme exhibit a bill for a e "right | 
of the wife, defendants anſwer, witneſſes are examin- 0 


Death of baron. ed, and Jeblication paſſes; baron dies, and the feme 
ED marries 2 ſecond huſband, and they bring à new dil , 
bor the fame matter. It was moved to reſtrain them 0 

2 Vern. 197. from examining the witneſſes examined in the formet 
| cauſe; which the Court refuſed, for the wife was not [ 
bound by the proceedings in the former Cauſe; 3! - 1 


But where the bill was for a legaey againſt baron 0 

and feme, who was executrix of the teſtator; defend- ſe 

| ants anſwer, witneſſes are-txamined, and publication e: 

2 Vern. 249. paſſed : huſband dies, the wife ſhall be bound by the b 

anſwer and depoſitions; otherwiſe, if the wife's in · g 

heritance were in queſtion. " N WW. ol 

Coſts furvive. Zill by plaintiff and his wife to redeem a mortgage ee 

ing 1 49% of the wife's eſtate, defendant pleads, and the plea in 

8 over-ruled with 54. coſts.” A dies, the coſts fur- P. 

vive to the wiſe. 

E | The cuſtody of 'a lnütte may be granted * a „ foe fe 

24h 8 covert, though ſhe be not fat Jane! but under the ie 

Talb. 143. power of her huſband, * 

Bill. A bill filed by huſband and wife dleimice; in ber t; 

6 GEL, right muſt be conſidered as the bill of the huſband. de 
28. I be affidavit of the wife cannot-be received againſt 

Fas the huſband, | 
* Motion by plains that a feme covert defendant c 


2 Vez, jun. 332. 


might put in a ſeparate anſwer, becauſe her huſband di 
was a priſoner in the King's Bench, refuſed. 
Conſent. The Court cannot take the wiſe's conſent as to the 
| x Auſt. 93. diſpoſal of her property, till the amount has been aſ- 
. certained. 
Nik Where” money was declared to be due to a feme 
covert, and no ſettlement was mentioned in the plead- 
| | ings, the Court, on motion, would not direct the 
wn z Ant, 274 money to be paid to her truſtees till the Maſter re- 
p14 ported that there was a ſettlement, notwithſtanding 
the wife was in court and conſented, 
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on or Commilſioners, but during a vacancy, whilt the 
d. ſeal is in the Queen? s own hand, to the Queen's moſt 
on excellent Majetty in her Court of Chancery ; ſhewing 
he by whom, in what, and how the complainant is 
n+ grieved or injured, or in what he wants the aſſiſtance 

of the Court; that he is without remedy, ſave in 
ge equity, or at leaſt is properly relievable_ there; pray- 
ca ing we relief, or aid and proper proceſs to that er H. Chan, 
- urpoſe! 

. {it muſt have all neceſſary parties, plaintiffs and de- Partier, 

fendants. J.; 


me 

he [It muſt bs. — in ſubſtance. the matter plaioly, nee trees 
yet ſuccinctly alleged, with all neceſſary circum- 

er ſtances, as dne. Place, manner, and other inci- 
dents. 1 

Fi (Ir — be of 2 matter cognizable i in this court.) Matter. 

? [As it muſt be ſufficient in ſubſtance, ſoit muſt have Form. 

nt convenient form: but this in equity is not ſtci or 


ad difficult.] Vide Mit. Treat, 41+ 
{ Every bill muſt be under council's hand. Said, if Council's hand. 
he it be not, or the hand be counterfeit or diſavowed, (Px. 3-] 
(- ide bill will be diſmiſſed on the defendant's de- 
murrer. ]. 
” [In caſe of a bill without ei hand, anciently 
1 it hath, upon motion, been ordered, that the defend [Ca. Rep. 166.] 
1c ny ſhould not anſwer till counſel had ſigned the 
2 ill.) : 
g [A counſel is not to put his hand to a bill (or any 
other pleading,) unleſs it be drawn, or peruſed b 
himſelf in the paper draught, before it be engrofled, ] Lord. Chan.g3,] 
(If a bill be not ſuccin; or if it be ſtuffed, with Scandalous or 
repetitions or recitals, in beer verba, or other imper- Wpertineat- 
tinences; or if jt contain any thing ſcandalous, the 
' counſel; who ſigned it, is liable to pay the party 
| 9 grie ved 
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grieved coſts, to be taxed by the Mafter, and not to 
be heard in court till he pay the ſame. ] 

[If any ſcandal is alleged to be in the bill, (eit ther 
concerning the defendant or any other,) it is, upon 
motion, to be referred to a Maſter; who, if be finds 

it is ſo, is to expunge the ſcandal, and tax coſts for 
the party ſcandalized. But if the Maſter reports it 
not ſcandalous, then he who procured the reference 

Ion. Cha. 93.] ſhall pay the plaintiff coſts for ſuch reference.] 
Two bills for {If two bills are exhibited by the ſame parties 'for 
the ſame matter. the ſame matter, one of them will be diſmiſſed. Vide 
Plea. A. B., as ſole executor to J. S., exhibited a 
bill againſt the defendants ; and A. B. and C. D., as 


\ executors of J. &., exhibited another bill againſt the 


[Ca. Rep. 12 f.] fame defendants for the ſame matters. It was ordered 
that one of them ſhould be diſmiſſed. ] 

On motion to ſtay proceedings on one of two bills, 
which had been filed for the ſame purpoſe againft the 
defendant ; the one by the party intereſted himſelf in 
a copartnerſhip account; and the other by an aſſignee 
of that plaintiff. Lord Hardwicke ſaid, he would 
never grant ſuch motion to ſtay proceedings, but where 
ſeveral bills are brought by the ſame ' perſon, and for 
the ſame thing; or in cafe of an infant, where ſeveral 

dills are brought by ſeveral prochein amies, for the ſame 
| thing. If the bills proceed to a hearing, that which 
Amb, 103 is improperly brought will be diſmiſſed. - 
| Three creditors, who were within the terms of a 
truſt created by a will for the payment of debts, bring 
a bill to carry the truſts of the will into execution; 
3 Ak. 6022 the reſt of the creditors brought a ſecond bill for the 
ſame purpoſe, and obtained an order at the Rolls that 
both bills might be referred to a Maſter to certify, 
which would be moſt for the creditors benefit; but 
this order was afterwards diſcharged, 
Two bills vpon [Two bills may be put in upon one ſubpœnd, fo 
one ſubpena, that they be not for one and the ſame cauſe ; and each 
muſt have a ſeparate anſwer : but if it appears both 
of them are for the ſame 228 one of them will 0 
[1Prax. Alm. 4. diſmiſſed with coſts, ] 
Plaintifftogive [By the 15th of Hen. 6. c. 4. a ſubpoena is not to 
lecurity for coſts be granted till the complainant hath given ſecurity to 
BY”. - A damages and coſts; but this is fallen into 
diſufe, 
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| - [Heretofore alſo the bill ſhould by right have been Bill ved tobe | 


filed before ſuing out the ſubpoena ; but latter uſage Bled before ſub- 
had made it time enough if the bill came in as fol- _— 
lows :—lf the ſubpoena was returnable upon a general 
return-day, as craftino, 'oftabis, tres, &c. after any of 

the great feaſts, the bill was to be in before noon of 

the ſixth day following; the return- day to be counted 

one of the fix, which if it was not, the appearance 

be ing entered and coſts preferred, the fourth day poſt 

return, the defendant would be diſcharged attendance 

with coſts.] "7 * : ; 

[Where the ſubptena was returnable on a day cer- 

tain, as upon any one day of the month, the bill was to 

de filed the ſecond day after it, before noon ; elſe (an 

appearance entered) coſts where preferred the third 

day, (which begins after dinner, the fix clerks ftriking 

the time they go to dinner, and from thence accountin 

the day to begin) and the defendant would be diſcharg- [T* Alm. 5. 
ed with coſts, to be taxed by a Maſter.— Px. 5. | 
[If a ſubpoena was returnable immediate, the bill was — — 
to be filed the day after ſervice. ] — 
amendment del ley, no ſubpœna or other proceſs for 

appearance is to iſſue out of any court of equity till 

after the bill is filed with the proper officer in the 

teſpective courts of equity, (except in caſes of bills 

for injunctions to ſtay waſte, or ſuits at law com- 

menced,) and a certificate thereof brought to the 

fubpoena office, or to him who uſually makes out 

ſubpoenas, or other proceſs in the ſeveral courts of 

equity, under the hand of the fix clerk, or other 

ſworn clerk, who uſually files bills in equity; . for 

which certificate, he ſhall receive no fee.] 

After a bill is drawn or peruſed and ſigned by How filed, 
counſel, it muſt be fairly engroſſed on parchment, with ; 
double one ſhilling ſtamps, and carried to a clerk in 
court to be filed, who firſt enters it in his cauſe book, 
and then in the general bill book of the office ; after 
which he marks it at the top with the day of the 
month and year, and ſubſcribes his name at the bot- 


tom on the left fide, and delivers it to his fix clerk to 
de filed; if the fix clerk be abſent, he puts it over his 


ſtudy door: and the fix clerk, having catered it in his Hind. 18. 
book, files it, | 
| [Bills 


— minen een 
Net to ee, if. 7 Bills are not to be antedated; but all are to be 
redated.''-/” dated the ſame day they are brought into the fix tlerks' 


| [Ore.Chav 9] office.) | | 
e, :{No under cler ſhall bigs a bill — bim; 3 dul with 


be firſt opportunity deliver it to the * clerk, or his 


— deputy, to be filed. 
Bill fled in [If a bill is exhibited in any perſons name, without 
another's name. his privity, the Court (upon ſhewing it) will diſmiſs 
_ the bill; at leaſt as to r mw __ be more plaingiies 
To that purpoſe,] = 


| Diſmiſſed, (He may either come into court and diſelaim he 


' ſuit; or give power in writing to a counſel to move, 
that it may be diſmiſſed; and it will be diſmiſſed 
with coſts (as it is ſaid) againkt the petſon Who you 
ferred the bill.) 
Tze warrant to the counſel, after it isread, is ; taken 
| and kept by the Regiſter.) 
Bil} on behoIf of 80, if a bill be exhibited in the. wiſe! s name ogoink 
8 her huſband; upon affidavit that ſne knew nothing of 
e eng Its _ conſented to it, it mop by N be diſ· 
miſle 
[O-4, Cf. 94. — bills, anſwers, or — pleadings, ſhall be 
«46. 55-) , faid to be of record, or of any effect in court, till filed 
Records copicd, with the proper officer or fix clerk. Nor are they to 
be copied till they are ſo filed. ] 


Reccr#s, how [ They ſhall not be copied or engroſſed out of the | 


— "oy office ; ; and when done ſhall be preſently, 3 back 
| to the ſix clerk, — The practice is otherwiſe. ] 


Croſs bill, { Acroſs bill may be brought any time before hearing: | 


before the defendant has appeared, the plaintiff may 


upon motion either amend, or diſmiſs his dſl without 


coſts.] 
Striking out de- [So he may upon motion — leave to ſtrike de- 
ſencaut's dame.” ſendant's name out, c. 
Cofts to be taxed [UBy the late act for amendment of the * the 
5 3 of plaintiff upon diſmiſſing his own bill ſhall pay full coſts, 
. to be taxed by a Maſter : but it is, 1 ſuppoſe, to be 
under{tood, where the ' defendant has appeared and 
anſwered, ] - 
Amendment [After appearance, the plaintiff may amend his 
mer appear: bill without notice of the motion, or paying coſts, if 


it is but in a ſmall matter, and before the defendant 


has anlwered.] 
[ Where 
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Where a onſet was laid wrong in the days, and Amendment. 

the defendant anſwered and confeſſed the cuſtom, as 
the truth was: the Court gave leave to amend the 
bill without coſts.” He (RAY the defendant's 
co 

a he amendment is in a material point, the clerk 
or ſolicitor on the other fide muſt have notice of the 
amendment; and his copy muſt be amended cord. 


ingly. ) 
"if the besen is ſo much, that the defendant 206 colts, 


will need a new copy, the pariy amending muſt pay 
204. coſts. ] 

[So, if the amendment require the defendant's fur- 
ther anſwer, the plaintiff muſt pay coſts. } 


(If after appearance the plaintiff diſmiſs his bill, Cole 0 dſt 


he muſtpay coſts as aforeſaid, by the ſtatute, ] 
[Aﬀeer anſwer, the plaintiff may have leave to add Without coſts. 


| parties, or amend his bill with reſpect to them, with - Amendment. 


out coſts; and ſo he may ſometimes in other matters, 
if he agree to require no further anſwer of thoſe that 
have already anſwered, and that the defendant be at 
liberty to anſwer if he thinks fit. But the amendment 
muſt be ſo ſmall, that the defendant's copy may be 


conveniently altered as to the amendment (which the 


Court will order to be done); or elſe he muſt pay 

205. coſts ; becauſe the defendant mult take a new 

cop 
11 . amendments are ſmall, the old engroſſment New engrofſ- 
may be amended : if not, there muſt be a new one, or meat. 

a ſupplemental bill, whereto counſel's hand muſt be 

ſet.] Vid Amended Bill. | 

[Adminiſtrator durante minori ætate brought a bill, ms 
The infant comes of age (17, | ſuppoſe); the ſuit does 
not abate ; but praying relief to amend in the names, 
the Court gave leave without coſts J=Fide Infaxt 3 ; 
Guardian. 

[After a plea or demurrer, if the plaintiff amend in Amendment 
_ matter pleaded or demurred * he muſt pay 207. fer Plea. 
coſts.] 

Bills receive ſeveral] names from their event 
prayers, purpoſes, or ende. 


The moſt general is . | 
A BILL 


Mitf. Tr. 37. 


Subpœ na. 


Mitf. Tr. 38. 


Leiter m ſſi ve. 


1 GEEING moſt bills are at the ſuit of ſuch perſons 
nas have no remedyat common law, to enforce the 


B 1 L I s. 


A BILL AD sECT Au. 


defendant to do or forbear 1 1 4 in equity 
and good conſcience he ought : y this appella- 


tion it ſhould ſeem to ſtand 6 00 ene from 
- a bill of revivor, or other bill, after the commence- 


ment of the ſuit by the original bill. But whereas a 
bill ad ſectam ſometimes prays an injunctjon to ſtay 
proceedings, Cc. and ſometimes. a certiorari to re- 
move the cauſe, c. into this court; it often re- 
ceives the particular denomination of injunction bill, 


Oc. and if nothing but the common proceſs de pray⸗ 


ed before the decree, then the _—_ is called a bill 
ad ſeddam.] 

This bill is an original bill, praying the decree of 
the Court touching rights claimed by the perſon ex- 


hibiting the bill, in oppoſition to rights claimed by the 


* againſt whom the bill is exhibited, and muſt 
ew the rights of the plaimiff, by whom, and in 
what manner he is injured ; or in what he wants the 
aſſiſtance of the Court; and that he is without remedy, 
except in /a court of equity, or at Jeaſt is properly re- 
lievable or can be moſt effectually relieved there; and 
pray, that the defendant may anſwer upon oath the 
matters charged againſt him; and it may alſo pray 
aſſiſtance of the Court, which the plaintiff's caſe en- 
titles him to: for theſe purpoſes the bill muſt pray, 
that a writ called a writ of ſubpœna may iſſue under 
the great ſeal, which is the ſeal of the Court, to re- 
quire the defendant s appearance and anſwer to the 
bill; unleſs the defendant has privilege of peerage or 
as a lord of Parliament, or is made a defendant as an 
officer of the crown. 

In the caſe of a peer or peereſs or lord of Parlia - 
ment, the bill muſt firſt pray the letter of the perſon 
holding the great ſeal, called a letter miſſive, re- 
queſting the defendant to appear to and ä . 
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bill z and the writ of ſubpcena only in default of com- 
pliance with that requeſt, . 

If the Attorney - is made a defendant as an 
officer of the crown, the bill muſt pray, inſtead of a wir. 38. 
writ of ſubpoena, that he, being attended with a copy, 
may appear and put in his anſwer. / | 

It is uſual to add to the prayer of the bill a general Prayer. 
prayer of that relief which the caſe may require; 
that if the plaintiff miſtakes the relief to which he is 
entitled, the Court may yet afford him that relief to » Mod. gr, 92. 
which he has a right. Indeed it has been ſaid, that 3 at. 3. 

a prayer of general relief, without a ſpecial prayer for 

the particular relief to which the plaintiff thinks him- 

ſelf entitled, is ſufficient; and that the particular re- 

lief which the caſe requires may, at 'the hearing, be | 
prayed at the bar; but this relief muſt be agreeable to 2 Atk. t. 
the caſe made by the bill, and not different from it: 3 AK 13% - 
and the Court will not in all caſes be ſo indulgent as Corbin, g Dee. 
to permit a bill framed for one purpoſe to anſwer 1784. 
another, eſpecially if the defendant may be ſurpriſed ö 
or prejudiced. If therefore the plaintiff doubts his 

title to the relief he wiſhes to pray, the bill may be 

framed with a double aſpect; that if the Court deter- 2 Atk. 325. 
mines againſt him in one view of the caſe, it may yet 

afford him aſſiſtance in another. 

It is the practice to inſert in a bill a general charge, Charge of com- 
that the parties named in it combine together, and 925509. 
with ſeveral other perſons unknown to the plaintiff, - 
| whoſe names when diſcovered the plaintiff prays he 
may be at liberty to inſert in the bill. The practice 
is ſaid to have ariſen from an idea, that without ſuch 
a charge parties could not be added to the bill by 
amendment; and in ſome caſes, perhaps, the charge Mitf. 40. 
has been inſerted with a view to give the Court juriſ- 

_ diftion, From whatever cauſe the practice has ariſen 
it is ſtill adhered to, except in the caſe of a peer, who 
was never charged with combining with others to de- 
prive the plaintiff of his right, either from reſpet to 
the peerage, or perhaps from apprehenſion, that 
ſuch a charge might be conſtrued a breach of privi- 


| The charge of combination is often omitted in 
amicable ſuits, * 2 


64 


How drawn. 


Mitf, 40. 


1 Ves. 56. 


x Roll. Abr. 374. 
In what cales, 


2 PF. Will, 154 


3. Will. 187. 


3 P. Will. 390. 


N 2 Atk, 324. 


2 Vez. 426. 


A mb. 2 36. 


Amb 273. 


© 1111 8 


Tbe rights of the ſeveral parties, the Agen com- 
plained of, and every other . neceſſary. circumfiancey 


as time, place, or other incidents, ought to be 


plainly, yet ſuccinctly alleged. Whatever is eſſen- 
tial go the rjghts of the plaintiff, and is neceſſarily 
within his knowledge, ought to be alleged poſitively and 
with preciſion, and not averred that he was ſo in- 
formed: but the claims of the defendant may be ſtated 
in genera] terms; and if a matter eſſential to the de- 
termination of the plaintiff's claims is charged to reſt 
in the knowledge of the deſendant, or muſt of neceſ- 
ſity be within bis knowledge, and eonſequently the 
ſubject of a part of the diſcovery ſought by the bill, a 
preciſe allegation is not required. 


Bills may be filed for relief in equity in all caſes a 


truſt, fraud, or accident. 
A bill in equity lies to recoyer back money paid on a 


bubble. 
So to compel a ſpecific performance of an award 0 
convey an eſtate, where the party ſubmitting has re- 


ceived the money, in conſideration whereof he-is to 
convey the eſtate ſued for. | 

Bill lies to compel the delivery of an altar- piece, or 

other curioſity in ſpecie, and undefaced, ? 

Bill lies by the heir at law to ſet aſide a conveyanre 
procured from the anceſtor by the fraud, 1 
and undue influence of the defendant. 

Bill lies in the name of a chaplain or curate to 
eſtabliſh his right: 
of the Attorney. General, unleſs for charities as aug- 
mentations of vicarages are. 

Bill lies for a partition; it is a matter of right z 


and there is no inſtance of not ſucceeding in it, but 


where there is not proof of title in the plaintiff, | 
Bill for ſecurity of a legacy, which the defendant, 


the executor, was to pay at the end of ten years from 


the death of the teſtator; and though no particular 
reaſons were aſſigned, as waſting aſſets or inſolvency 
in 3 yet decreed on the —_— rule of the 
court, by Sir Themas Clarke. 

Bill, Ned by the Biſhop as ordinary againſt the de- 
fenidant,: the patron, and the clerk preſented by him, to 
be 3 to the living of Woodbam Walter. in 


Ela, 


but not an inſormation in the name 


btai 
ruſte 
enda 


ö 
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er, to diſcover whether the clerk ſo preſented had 1 Bro. 96, 

ot given a general bond of reſignation, in order to 

et up that Bond as a defence at law, for having refuſed 

aſtitution; and a demurter to the bill was over 

uled. 1 f 8 
Agreement to ſell an eſtate for 200/. and an annuity x 

if 5ol. to the vendor for his life, the vendor died two 1 Be. 156. 

Jays after the contract, and the bill lay for a ſpecific 

performance of an agreement againſt the heirs at law, 

though the vendor died before any payment of the 

annuity had taken place, Ke 
Bill in equity does not lie againſt a tenant for ſatiſ- Amb. 544 

action for waſte done in cutting timber, without * 

praying an injunction to ſtay waſte. Nor will it lie for 

zn account and ſatisfaction for ſtones picked and carried 

pf the land. 

A bill will not lie to have ſatisfaction for a judgment Amb. 79+ 

obtained at law, out of ſtock ſtanding in the name of 

ruſtees, after a ca. ſa. had been taken out, and the de- 

endant taken in execution. 

Bill will not lie to rectify a miſtake in a common re- Amb. 101. 


overy, eſpecially after a length of time and againſt a 
purchaſer, | 


Bill will not lie by the executor of an attorney, to be Amb. 10g. 
aid his bill for buſineſs, 


Bill will not lie to have an iſſue to aſcertain bound- 1 Bro. 40. 
aries between two pariſhes, 
Bill will not lie to compel an hoſpital to renew a leaſe 1 Bro. 6:. 
pon terms ; viz. upon a fine under two years reſerved 
ent, 


Bill will not lie againſt ſeveral tenants of a manor for 1 Bro. 200. 
gulit-tents. ? | X 


For more on this ſubjeft, vide Treatiſe on Equity, by 
Mr. Fonblanque. . 
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. 


Before appear- 
ance. 


| Hind, 23» 


1 Vez. jun. 
250. contra, 


After replica- 
tion. 
| Hind, 23, 


How or ler to 
amend obtained. 


Hind. 22. 


Examination. 
Mitt, Treat, 53 


fact a continuation of the original bill, and is conſidered 


. the record fair and legible; or if the amendment be by 


[:66:]] 


AMENDED BILL. 


A N imperfection in the frame of a bill may general! 
be remedied by amendment; every amendment is in 


as forming part thereof, for both the original and © 
amended bills conſtitute but one record, e: 
When the new matter is but ſmall, and does not ex. ” 

a1 


ceed in any one place two folios, the record is amended 
by interlining, provided the ſame be done fo as to make 


at 
omitting original matter, it is done by-ftriking throopvll ** 
the ſame with a pen. If the amendment be too copiou *' 
for interlineation in the original record, then the bill i if 
new engroſſed and annexed tothe original bill. pe 
If the amendment be made before appearance, it i © 
done without coſts; ſo after appearance and befor the 
anſwer, or after anſwer, and no further anſwer be re- for 
quired. It is alſo done without coſts, amending de. his 
fendant's office copy; but if a further anſwer be n at. 
quired, or if the bill be newly engroſſed, then the plaintif def 
pays 205. coſts to the clerk in court, for each defendant, 
or ſet of defendants; or in daſe the clerk in court h 
employed by two or more ſolicitors, then to ſuch clert 
in court 20s. for each defendant, or ſet of defendants, 
employing a different ſolicitor. And if a further anſwe 
be required, then a ſubpœna to appear and anſwer mul m 
be ſerved ; and in default, the ordinary proceſs of cor ** * 


tempt may be iſſued. | cep 

The plaintiff may alſo amend his bill after replication due 
upon obtaining an order to withdraw his replication ant pla 
amend his bill, which is always done upon payment 0 Cafe 
the like coſts ; and in every caſe where it is done up me 
payment of coſts, they muſt be firſt paid, or the pro- diſc 
ceedings are nugatory. | orig 

In all theſe caſes the orders are obtained by motio 
or by petition of courſe, to the Maſter of the Rolls; and dill 
a copy of the order muſt be ſerved upon the adverſe cleri br d 
in court before plaintiff can proceed, and the order il 2*y 
ſelf muſt be left with the plaintiff's clerk in court. appe 


After examination of witneſſes, the bill cannot e de 
amended, except by adding parties. Hind. 25. | 
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If the defendant anſwers inſufficiently, and exceptions Exceptions, 
are taken to ſuch anſwer, and it be referred to a Maſter, 
who, upon arguing the exceptions before him, reports 
the anfwer inſufficient z_ in this caſe the bill may be 
amended by order obtained by motion, or petition with- 
out coſts ; ſuggeſting that the anſwer is reported inſuf - Hind 23. 
ficient, and praying that the defendant may anſwer the 
exceptions and amendments at the ſame time; and when 
exceptions are taken to any anſwer, and defendant ſub- 
eo WH mits to put in à better anſwer, and it is neceſſary to 
4/888 amend the bill, it may be done without coſts. | 3 
** When plaintiff hath obtained an order to amend after If —— does 
wer, and neglects ſo to do, defendant may after three mar f gt © 
{WY terms move to diſcharge the order, and at the ſame charged. 
time move to diſmiſs the bill; in the uſual manner; or 
1 6 if an injunftion hath been obtained for default of ap- 
| pearance at. anſwer, and plaintiff amend his bill upon 
coming in of the anſwer, defendant muſt after anſwer to 
the amendments move to diſſolve the injunction 21%, Hind, 23. 
for the injunction is not diffolved by plaintiff *'samending_ 
his bill, or by defendant's anſwering thereto; and it 
aſter anſwer, and before the injunction be diſſolved, 
defendant incur a breach thereof, he may be committed, 
Maſon v. Moray, per Lord Bathurſt. . 

When plaintiff hath obtained an order to amend his 
bill and neglects to act under it, defendant may move 
that plaintiff may amend his bill in a limited time, or 
the order to amend be diſſolved, The plaintiff ſome- Amendment 
times excepts to the defendant's anſwer, and then moves — 
to amend, and that the deſendant may anfwer the ex- 
ceptions and amendments at the ſame time, and fre- 
one quently to keep an injunction in force z or otherwiſe 
plaintiff does not amend in à reaſonable time, in this 
caſe defendant may move, that plaintiff be ordered to Hind. 23. 
amend in a certain time, or that the order to amend be 
diſcharged, and defendant be at liberty to anſwer the 
vriginaſ bill, , . 

Before anſwer, a defendant may be ſtruck out of the D-fendantfiruck 
bill at plaintiff's requeſt, ot if defendant bas anſwered — * wr on 
or diſelaitied, of appears diſintereſted, ſuch defendant Jjthout coſa, 
may be ſtruek out at any time before hearing: but after Hind. 24. 
appearance and anſwer, it muſt be with eoſts, the bill 
as to him being diſmiſſed, 
By the eourſe of the court, the plaintiff in a croſs Croſs cauſes 
Cauſe cannot — tin he has himſelf _—_ 
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2 Alk, 218. 


dill in material parts, he will not be entitled t 


AMENDED BILL. 


” the original bill ; but this is a-privilege the plaintifF in 
the original bill has in right of his original bill; for 
if after the croſs bill be filed, he will amend the original 
ave an 
anſwer to the amendments; ſor as the bill may be 


amended both in diſcovery and relief, the pendency-of 


Decree pro 
conf: ſſo. 
> Atk 2 25. 


ak] 


1Atk, 291. 


3 P. W. 351. 


Parties. 


Hind. 25. 


Publication, 
Ack. 51. 


Demuvrrer, 
Coſte, | 
M ol. 301 . 


Publication. | 
Parties. 


ment the defendant demurred, for any 


the ſuit, as to thoſe parts which are amendments, is 
only from the time of the amendment. 

$6 Hardwicke was inclined to think, that where 
there is an amended bill and no anſwer to it, the plain. 
tiff is entitled to a decree pro confeſſo, abſtracted from 


* 


any proceedings in the original cauſe, 


Su e | 
bill, 


Anoriginal bill was brought by acreditor againſt Mrs, 
Higden, as adminiſtratrix of A. who being a married 
woman, her huſband was alſo made a party; before 
hearing, the wife dies; the huſband took out adminiſtra. 
tion de bonts non, &c. of A. upon. which the plaintiff 
amended his bill againſt the huſband, to which amend- 
matter, whith 
ariſes ſubſequent to the original bill, cannot be put in o the 
amended bill ; but a bill of revivor and ſupplement ought 
to be brought. Demurrer allowed : for it is a conſtant 
rule, that matter ſubſequent to the original bill muſt 
come by way of ſupplemental bill and revivor. 

Phe bill charged, by way of amendipent, matters 
which aroſe after filing the bill; viz, that plaintiff had 
taken out letters of adminiſtration ; ; and although it was 


| pleaded that this matter was proper in a ſupplemental 


bill, yet the plea was over-ruled, for that ſuch matters 
may be charged either by way of ſupplement or amended 
bill, 

After publication, and any time before hearing, the 
court will, upon cauſe ſhewn, ſuffer the dill to be 
amended by adding parties; and if parties be added 
after publication, the cauſe, as to ſuch parties, muſt bs 


| heard upon bill and anſwer only, 


After publication is paſt, there is no inſtance of 4 
plaintiff obtaining an order to amend his bill without 


| withdrawing his replication. 


A plaintiff may amend his bill upon payment of 204 


* coſts, after a demurrer is put in, if it be not ſet down 


to be argued, and after it is ſet down on payment of ihe 


coſts of the demurrer. 
After publication has paſſed and the 3 ſet down 


the bill may be amended | in no other reſpect than by 


making 


AMENDED BILL. "69 


making parties, and no new charge can be introduced we 
or a material fact put in iſſue, which was not ſo in the 3 Alk. 470, 
cauſe before, but a ſupplemental bill ſhould be pre- | 
ferred. + 
After defendant hath anſwered, if plaintiff amend his Anſwer. 
bill, and require no anſwer from the defendant, amending Hiad, 25, 
defendant? s office copy, the defendant has eight days 
excluſive, after the record is amended and delivered 
over, to anſwer the amendments, and plaintiff cannot 
reply to defendant's anſwer, till the eight days are 
elapſed. 
A plaintiff by a falſe ſuggeſtion that the cauſe was at Irregularity, 
's. ie only, when it was in the Lord Chancellor's paper 
ed Wl tor hearing, obtained an order by petition at the Rolls 
re for liberty to amend his bill, by inſerting the prayer of 
the original bill, which bad been omitted by negligence 
uſt in the amended bill: the order at the opening of the 3 Alk. . 
1d- WH c:ſe was diſcharged as irregularly obtained, with 201. 
ich WF colts, and the cauſe put off till next term, that upon 
the paying the coſts of the day, the plaintiff might have 
ght an opportunity of amending his bill, 
ant No precedent in this court of an amendment to a bill Nottobe amend- 
wit in part, wherein it has been diſmiſſed upon its merits, _ 7 pg 
After a dumurrer to the whole bill allowed, the bill A hs 
is regularly out of court, and no inſtance of leave to, p. w. 300 
amend it, though before the arguing the demurrer the ia actis. | 
plaintiff might have amended, 
The plaintiff amends his bill ſeveral times, yet he Colts, 
ſhall not pay taxed coſts, but 40s. only; there muſt be 
a general rule upon the ſubject, and that general rule 2 Bro. 291. 
allows but 40s. coſts, and muſt be abided by. 2 Ath. 
123, contra, 
Bill amended after anſwer, for which the plaintiff 3 
mult pay coſts; the amended bill is then conſidered as Hr anſwer, 
the original bill; and the defendant gets rid of the ſub. * ö. 210. 
miſſions in the ne which do not bind him after 
the amendment of the bill. Neither party can bind the 
other, Plaintiff is not bound by offers in the original 
bill, nor defendant by ſubmiſſion in his anſwer, 
Va amended bill, it is not neceſſary to ſerve new su! pena, 
ſubpœnas upon the original defendants. | 1Vez, jun. 250, 
Motion of courſe to amend the bill upon payment of Demurrer, 
205 coſts after plea or demurrer put in, muſt ſtate chat! 1Vez. jun. 448. 
the plea or dcmutter is not ſet down. 


F 
aking 5 


In 
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Replication, In the Exchequer, on motion to withdraw the re. 
plication and amend the bill, it is not enough to ſhey 
3 Anſtruther, the materiality of the amendments, but the — 


307. ought alſo to ſhew why the matter to be introbuced 
pO amendment, was not ſtated before; t 
Anſwer, | Where the bill was amended aſter anſwer, by 
4 Anſtruther, adding a defendant, the original defendant- canngt f 
379. anſwer the amended bill, nor. "RAE an order ſor time to f 
t 


anſwer. 


BILL TO PERPETUATE TESTIMONY 


OF WITNESSES. ' 

VIDE c 

Examination. Þ 

Title, bo beg bill muſt ſhew a title to the thing whereto the " 
| teſtimony relates; and that the witneſſes are old, þ 
infirm, or fick, not likely to live long, or that they are — 

going to ſea, or beyond ſeas, whereby the party is in 

danger of loſing their teſlimony, Sc. and then pray to 0 


| examine them, (and if neceffary, a commiſſion to that 
[C. A. 435. Px. purpoſe, and a ſubpœna to the parties intereſted, to ſhey th 
43] cauſe if they can, to the contrary. ] | 
— DA de ¶ After the bill is filed, the Court, on affidavit that the 
dene efle, witneſles are going beyond ſea, will order them to be 
examined de bene efſe | 
So if they live in the country, and the party is in 
danger of loſing their teſtimony, the Court will upon 
motion, or petition, and affidavit, grant a commiſſion; 
Hind, 32» or if they reſide within 20 miles of London, will order 
them to be examined by the examiner de bene eſſe, which 
will make their depoſitions valid in that caſe only, and 
againſt thoſe, who are parties to the bill; but if it ap- 
pear that they might afterwards have been examined it 
chief regularly, ſuch depoſitions ſhall not be made uk 
of, and if the witneſſes live till they can be examined in 
chief, they muſt be examined in chief ; but if they die 
in the mean time, or have not returned from beyond ſea 
before the hearing, then their depoſitions may be pub- 
liſhed. The depoſitions thus taken will bind as well 2 
the — as all claiming by, through, or under them. 
f (Touching 


W 
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BILL TO PERPETUATE TESTIMONY. T 


re- Touching the examination of witneſſes im porpotuam = 
ew rei memoriam, the following orders were made by my 
tiff Lord Bacon, in the 3d of Eliz :} a 
L (Firſt, the commiſſioners ſhall examine no witneſſes, Lord Bacon? 
but fuch as are aged and impotent.) Orcers, 
by lim, that the complainant or party, who fueth 
not WW forth the commiſſion, ſhalt give warning by precept 
from the commiſſioners, unto the party that ſhould 
take prejudice by this examination, by the ſpace of 
14 days at the leaſt, of the time and place when and 
where the ſaid commiſſioners will ſit upon this com- 
NY miſſion. ] | | a | 
[And the ſame warning being ſo given, the com-+ 
miſſioners are to be ſatisfied by the oath of the party 
complainant, or ſome other credible perſon, that 
warning is given accordingly, before they ſhall pro- 
ceed to the execution of the commiſſion. } "RP 
[If the party adverſant or defendant can ſhew before * 
old, be commiſfioners good cauſe of exception, either againſt 
the witneſſes produced by the complainant, or any of 
them, or againſt the commiſſioners themſelves, or 


l 
a Y 
1 


, . otherwiſe, then they ſhall ceaſe and forbear any further 

In execution of the commiſfion. ] | 

"a [And the commiſſioners ſhall certify and return 
2 cauſes and exceptions up with the com- 
miſſion. - 

EY {lf the party adverſant cannot ſhew fufficient cauſe 
fas aforeſaid), then the commiſſioners ſhall proceed 

* to the examination of witneſſes, and the party, adverfant 


__ or deſendant, ſhall have liberty to join in the ex- 
Po amination of the ſame witneſſes, or of any other 
likewiſe upon interrogatories on his behalf, if he think 


"der as” 

Fa ir e I 

and [The commiſfioners ſhall certify in their return of 
t ap- the commiſſion, ſuch exceptions as the defendant ſhall 


3 in take againſt the proceeding in the fame commiſſion, and 
whether the defendant did appear or not.] 


1 (And if the defendant did not appear, they are like- 
yd wiſe to certify and return, whether affidavit were made 


Yall * 7 giving of warning by precept (as aforeſaid) or 
no. 

* Il This order is ta be obſerved, in cafe where the com- 

miſſion is, ex parte querentis only; and. it is to be en- 

ching grolled in parchmeut, and to be ſubſcribed with the 

F 4 | hand 


5 


* 
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hand of the regiſter, and to be annexed to every of the 
ſaid commiſſions, but not otherwiſe.) wart 
[For if the defendant join, then theſe articles ſhall 
not need. m_T 

[ Item, that the commiſſioners. names be ſpecially 
aſſigned by the Lord Keeper, or Lord Chancellor, pro 
: tempore.] The ſubpoena in perpetuam rei memoriam being 

Hind. 36d. diſuſed, the above orders of Lord Baton are obſolete. 
apps And theſe further rules, touching publication, were 

vies, - . 

Publication, A@lſo made by him.) 1 0 'n +8 of 
[The party who prayeth publication, ſhall firſt, by 


* 


| 

himſelf or ſome other, make oath, that the depoſitions 
of the ſame witneſſes are neceſſary to be given in evi- 4 
dence on his behalf.) | 1 ' 
[Oath alſo muſt be made, that the ſame witneſſes be 


either dead, or fo aged or impotent, as they cannot 
travel or teſtify ( viba voce) without danger of life. ] F 
[This oath being ſo taken, a Mafter of the Chancery 
' mult firſt open the commiſſion, and conſider whether F 
this order before mentioned hath been obſerved in all 
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points; wherein he being ſatisfied, publication is there- \ 
upon to be granted. ] t 
[Provided always, that no depoſitions ſhall be given l 
in evidence, but againſt the perſons that were by pre- t 
- cept warned (as aforeſaid), or againſt their heirs or } 
aſſigns.] | e 
I [And provided alſo, that after examination had and e 
taken (as aforeſaid), and after publication had and t 
318 granted of the ſame examination, the party, adverſant b 
| | or defendant, ſhall not be admitted to have any new 
| N examination on his behalf concerning the ſame matter. ji 
MINN: | [Toth. 24.&-J [And it was further ordered, that a joint commiſſion c 
Ws ſhould be made, as all other general commiſſions, to if 
ith examine witneſſes, ſuper interrogatoribus adminiftrand. tl 
| are, adding at the end of the ſame theſe words, in per- 2 
petuam rei memoriam permanſur.] 7581 1 
TBut the courſe ha+ been ſince ſaid to be, that if the b 
- party. intereſted,” within 14 days after ſervice of the te 
ſubpœna, ſhew cauſe to the contrary, allowed by the p 
Court, then the plaintiff is to deſiſt; if not, he may go 9 
on alone and examine them ex parte: or the defendant C 


may come in by appearance and join the commiſſion, 
[Px. Alm. 22.] (if he pleaſes,) and then 14 days notice is to be given th 


1 


of executing the commiſſion.] 


BILL TO PERPETUATE TESTIMONY. 


[If the defendant will not join in commiſſion, ſaid, Joining in 
the plaintiff's clerk muſt prefer ſix commiſſioners commiſſion, 


names in court, to the Lord Keeper; whereof three or 


four of them, or others, which the Court ſhall appoint, 


ſhall be commiſſioners to examine according to the 


ancientrulesof the Court. But this is not now practiſed.] 7 NY Alm, Go] 


Upon a ſubpoena in perpetual memory, the defendant 
appearing aſſented to join in commiſſion, ſo as the Lord 
Keeper Bacon's orders touching the examination of 
witneſſes in perpetual memory might be obſerved, 
But upon motion, it was ordered, the commiſſion ſhould 
be made general, as in like caſes where the parties join 
for that it ſeemed to the Court, the Lord Bacon's orders 


were intended to be obſerved only where the plaintiff [Cas Rep, 124 | 


hath a commiſſion alone.] 


[Said, the court does not now give articles to ex» Interrogitries 


amine upon, but the parties exhibit what interrogatories 
they think neceſſary; and the proceedings upon this bill 
are moſtly the ſame as in other caſes. } 

{Theſe bills to examine in — — rei memoriam, 
were utterly diſliked by the Lord Chancellor Zggerton ; 


becauſe the depoſitions are not (ordinarily) to be pub- 


liſhed, but upon oath, that the witneſſes are dead; and 
being dead, there is no remedy againſt them if they 
have committed perjury, And he ordered the party to 
exhibit his bill upon the title, and ſo to proceed to an 
examination and publication in ordinary courſe; ſaying, 


pro. H. Ch 
they might go to law if they would, and take the b, 9: Toth, 18.] 


{ Though the depoſitions are not ordinarily to be pub- Depofitions, 


benefit ot thoſe examinations. 


liſhed whilſt the witneſſes live, yet in ſome caſes, as by 
conſent of parties, or upon oath that the plaintiff has 
ſome trial at law, wherein he ſhall need them, and 
that the witneſſes are not able to travel, or for other 
good reaſon, the Court will ſometimes order publication 


in the life of the witneſs, and then the commiſſion is to 


be opened by the Maſter, to be conſidered of according 
to the Lord Keeper Bacon's order ; and afterwards the 


party may exemplify the depoſitions, and they may be 
given in evidence in any other court, by order of this [Com. Att, 4. 


Court.] 


[If a matter be properly triable at law, as a tile, and _ is be firſe 
led at law, 


the plaintiff can have an opportunity to try it there, 
this bill is not to be 1 here till the party = af. 
rmed 
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len. lat. 26.] 


Examination, 


BILL TO PERPETUATE TESTIMONY 


firmed his title at law; if be does, it will be diſmiſſed 
upon a demurrer. ] 

LA bill ſet forth, that one of the defendant's adi 
ſettled the eſtate in queſtion on the plaintiff in tall, that 
the deed was loſt, or in the defendant's heads, and 
prayed that the plaintiff might examine witneſſes in 
perpetuam rei memoriam. 

[The defendant anſwered the whole bill, and (as I 
ſuppoſe) denied his having the deed ; but as to the ex- 
amining witneſſes in perpetuam, &c. or proceeding any 
further, the defendant demurred ; for that the plaintiff 


might try his pretended title at ny and ſeeing there 


was no impediment at law, but that the plaintiff might 
try his title there, and affirm it and this deed, by which 
he claimed; and becauſe he bad not ſo done, the de- 
murrer was upon great debate allowed. ] 

[The examiner may proceed to examine witneſſes in 
perpetual memory, if the plaintiff bath ſerved the de- 


[Ca. Rep. 48.) fendant with a ſubpœna, to give bim notice to examine 


Depoſitions, ' 
Evidence, 


[Px. Alm. 3.1 


To prove will 
againſt heir, 


Stiles? P. Re- 
biſter, 387.] 


[Px, Alm 44. 


[1bid,] 


Ive directed 
vpon a will, 


likewife.] 

[According to the aforeſaid orders, the depoſitions 
are not to be given in evidence, or made uſe of againſt 
any others but the defendants, who were ſ/ubpwnatd 
to defend the matter, or ſome claiming under them 
ſome intereſt accrued ſince the bill preferred, ] 

{Where lands are deviſed by will, and there is no 
occaſion or opportunity to prove and eſtabliſh it at law, 
it is often thought neceſſary to perpetuate the teſtimony 
thereto in this court. ] 

[The way to do which, is to exhibit the bill againſt 
the heir at law, and thereby ſet forth the will in her 


-verba.] 


[The defendant having anſwered, they muſt proceed 
to iſſue as in other caſes, and then examine the witnels 
to the will, or prove their hands if they be dead.] 

[The will muſt be put into the examiner's office, to 
be examined to; which done and publication paſt, the 
cauſe is at an end. ] 

Said, though this Court ſuffers examinations to per- 
petuate teſtimony of a will, yet it will not barely uy 
the validity ofa will ; but if the ſame come callaterally 
in queſtion upon a bill for the performance of a truſt, or 
touching a deviſe out of lands, &c. the Court will 
ſometimes direct an a iflue at law, to try the validity 
thereof. ] 

[Though 


] 


| 
{ 


cw ww «.____ was ns 4a JP ooo ta as a vX Ja. IK als as. 


me ts «@ @A as 


os wy A 1_ ä -@a — — 


- 


BILL TO PERPETUATE TESTIMONY. 55 


[Though there be goods or chattels deviſed by the 
ſame will, whereby lands are deviſed, yet the proving 
thereof in the ſpiritual court is of no avail in reſpe&t 
of the lands. And this court (as a court of law) will 
prohibit the ſpiritual court to meddle in the proot, any 
lurther than concerns the goods, Fc.) 

[An iſſue having been by this Court directed to try 


* whether a pretended will or teſtament of goods only was 

x- a will or no will, and it being there upon found no will, 

ny the Court granted a perpetual injunction to the de- 

iff fendant not to prove ſuch pretended will in the ec- [iC Ca. 80 
re cleſiaſtical court, ] 

ht [The Court ſuffered a widow to revive a bill to per- Revivor, 

ch petuate the teſtimony of witneſſes to a will, ſaving the 

le- advantage of exception at the bearing. Though upon 


a former bill by her huſband, and iſſues at law thereon, 
in the teſtator was found non compos mentis, and the finding 
ge- upon the ſaid iſſues, &c. was inſiſted on in the anſwer, 
ine by way of bar to the preſent bill of revivor, ] 
A bill was exbibited to examine witneſſes in perpetuam To preſerve 


"NS rei nemariam, to prove a modus decimandi. Demurrer, — ay 
aft for that the bill was to eſtabliſh a cuſtom againſt the 
20 church, and in prejudice of tithes, which are due com- 1 Vern, 185, 
em muni jure, and this bill being only to preſerve teſtimony, 
the demurrer was over- ruled. | 
no Bill by defendant at law to examine witneſſes to Of a right of 
* prove a right of common in perpetuam rei memoriam. 
ny But the Court was of opinion, that a commoner ought 
not to come here to prove his right of common, till he 1 Vern. 305. 
nſt had recovered at law in affirmance of his right. 
Lec Bill to preſerve the teſtimony of witneſſes, touching Of title to l. ade. 
the title of certain lands in the bill mentioned. The 
ed defendant demurred, becauſe there was no impediment 
els to hinder the plaintiff from trying his right at law, and 1 Vern. 441. 
that he had not obtained any verdict in affirmation of 
to his pretended title, Demurrer allowed, 
the In a bill to perpetuate the teſtimony of witneſſes, Of cight of way, 
touching a right of way, the bill muſt ſet out the way 
er- exactly, per et trans, in the ſame manner as it ought 
"7 to be ſet out in a declaration at law. But ſuch bill * Vera. 312 
U. ought not to be brought for ſuch trivial things as rights 
Of of common, or for ways or watercourſes, till after a 
will recovery at law. However, in this caſe the bill charged 
lity that the plaintiff's tenant was in combination with the 
defendant, 


| 5 


Lunatic's well. 


1 Vern. 105. 


Purchaſer. 


1 Vern. 354+ 


Sole right of 
filkery, 


When only one 


i ness. 


3 P. Wil. 77, 


Wafte, 
1 Alk. 450, 


U'urious con- 
tit. 
1 Atk, 4 0. 


Tenant in tail. 


x Atk. 571. 


Coſts, 
2 Ak. 167. 


Praying relief 
ci{mifled, 

2 Vent. 366. 
3A'k. 439. 

2 Anſtr: ther, 
768. conti a. 


Coſts. 
I Alk. 610, 


wWitneſſes has examined, 


BILL TO PERPETUATE TESTIMONY, 


defendant, and would not ſuffer the plaintiff to bring an 
action in his name. 

A bill will not lie to perpetuate the teſtimony of wit. 
neſſes to a Junatic's will in his lifetime, which will 
was made before his lunaey. 

Bill to prove a will and perpetuate the eflimony of 
witneſſes. Defendant pleaded himſelf to be a purchaſer 
for a valuable conſideration without notice, and inſiſted, 
that unleſs there had been a verdict in afirmance of 
ſuch will, the plaintiff ought not to be permitted to 
examine his witneſſes, Plea allowed. 

Bill to perpetuate the teſtimony of witneſſes 5 eftabli 5 
plaintiff's fole right of fiber y, ſuggeſting that the de- 


fendant pretended a ſole right of filhery, and threatened 


to bring actions and diflurb him when all his witneſſes 


ſhould be dead. Demurrer ; for that the plaintiff had 

not verified his title at law, and therefore had no right 

Prec. Cha, 531, to bring his bill in the firſt inſtance. 
| And this difference was taken by the Court 


Demurrer ovet- 
ruled. 
that if one out of poſſeſſion brings ſuch a bill, a demourrer 
will be good, becauſe he ought firſt to eſtabliſh his 
right at law. 

Witneſs ordered to be examined de bene eſſe, where 
the thing examined to lay only in bis knowledge, and 
was of conſequence, though the wittieſs was not proved 
to be old or infirm. 

A man may bring a bill to cerpetbats tet eg 
where he cannot bring a bill for relief without waiving 
the penalty as in waſte, Oc. 

Plaintiff may file a bill to perpetuate teſtimony on 
an uſurious contract, though he does not offer to pay 
What is really due. 

Tenant in tail out of poſſeſſion cannot bring a bill 
to perpetuate an e till he has recovered poſſeſſion 
by ejectment. 

Where plaintiff on a bill to perpetuste teſtimony of 
and thereby had the fruit of 
hie bill, neither party is entitled to coſts. 

Bill for diſcovery and perpetuating teſtimony, plaintiff 
ſtruck out the diſcovery and all the relief; but, in 
praying proceſs, prays, that the defendant may abde 
{uch erder and decree as the Court ſhall think proper, 
it makes a bill for relief, and ought to be diſmiſſed. 

In a bill to perpetuate teſtimony of witneſſes, cofls 


arc never given againſt the defendant. 
6 On 


murrer, which had been put into the bill, 


BILL TO PERPETUATE TESTIMONY. 577 


On a bill to diſcover a title to land, and to perpetuate Witneſſes ia- 
teſtimony, c. Defendant anſwered as to the title, f., &. 
and demurred as to perpetuating the evidence, in regard 
the defendant might bring his ejectment and, examine 
bis witneſſes at the trial, and upon affidavit, that the 
plaintiff's witneſſes were iofirm and unable to travel, 1 P. W. 117. 
the demurrer was over- ruled by the Maſter of the 
Rolls, and afterwards by the Chancellor, Lord Cowper ; 
on a rehearing, but without ſuch affidavit, the demurrer 
had been good, | a 

A witneſs ordered to be examined de bene eſſe, no Sole Witneſs, 
other perſon being privy to the thing examined to, 3 p. w. 8, 


which was a matter of great importance, though the 2 — 641. 


witneſs was not proved to be old or infirm. * 
Motion to examine a ſurviving witneſs to à will de wine abroad, 

bene efſe, upon affidavit, that the parties concerned 

lived in Virginia, and that the ſurviving witneſs was 

upwards of 60 years old, and greatly afflicted with 

the gravel, Lord Hardwicke (aid, that the affidavit Amb. 65. 

was not quite full, that the witneſs ſhould be 70 years 

old, but as the parties lived in Virginia, he granted the 

motion. x mY | 
Bill to perpetuate teſtimony reſpeCting a right of Title clearly 

common and. way, the plaintiffs claimed as lefſzes of a fate. 

manor under the Biſhop of Vincheſter; and the bill 

charged, that the tenants, owners, and occupiers of 

the ſaid Jands, meſſuages, tenements, and hereditaments 

in right thereof or otherwiſe, have had from the time, 

whereof the memory of man is not to the contrary, 

have, and of right ought to have common of paſture 

for their horſes, ſheep, and other cattle, in a certain : 

waſte called, &c. The Lord Chancellor thought that 

the defendant ought to know to what the plaintiff 

meant to point his commiſſion ; that the charges in the 1 Ver.jun.449- 

bill were too general, and not ſufficiently deſcriptive | 

of any particular right, and therefore allowed the de» 


\ 


What. 


Hind, 26. 


2 Ver, jun. 107. 
What. 


Affi davi'. | 
Money in ccurt. 


3 Ero. 36. 


1 78 1 


BILL OF INTERPLEADER. 


[ JNTERPLEADER is, where two or more claim- 
ing the ſame thing by different or ſeparate in- 
tereſts, pray the judgment of the Court to which of 
them it belongs. ] a du | 
[But that, which is commonly called a bill of inter- 


pleader, is a bill exhibited by a third perſon, who not 


knowing to whom he ought of right to render a debt 
or duty, fears he may be hurt by ſome of the claim» 
ants ; and therefore prays they may interplead, ſo that 
the Court may adjudge to whom the thing belongs, 


and he be made fafe. ] 


And this he may do whether any ſuits be aRually 
commenced againit him in law or equity, or if he is 
only in-danger of being moleſted ; as where different 
— claim the ſame thing in different and ſeparate 
rights. * 5 

A claim is a ground of interpleader. | 

[Sometimes interpleader happens where one, who 
is not party in the firſt ſuit, ſuppoſes he has a ſeparate 
intereſt in the matter in queſtion, and commences his 
ſuit agaioſt the firſt defendant, praying to be relieved 
according to his right z whereupon the firſt plaintiff 
makes the ſecond a defendant, in order to interplead 
and conteſt the right ; or, if the firſt plaintiff does not 
make him 2 defendant, then if the defendant exhibit 
his bill, as he may do againſt both plaintiffs, and 
pray they may interplead and try to which the thing 
in demand belongs, and further, as his cafe requires: 
or, if there be no ſuit here between the pretenders, be 
who bas ſuits at law brought againſt him, or is in 


danger of trouble from both the claimants, may file 


his bill againſt them, and pray that they may inter- 
plead, and that proceedings at law againſt him may 
ſtay till the right be determined.) 

The plaintiff in a bill of interpleader muſt annex 
to his bill, or upon filing thereof make an affidavit, 
(the former of which is now the practice,) that there is 
no colluſion between him and any of the parties z and 
muſt alſo bring the money into court; till which done, 
the Court will not commonly order an injunction, ot 


ſhew 
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* the plaintiff any countenance.) Sed vide 


3 Bro. 36. where an offer to bring the money in was 
enough. ; 4 $546 | = 
The affidavit to a bill of interpleader need not Aficmnit. 
ſwear it is at plaintiff's own expence, but only that * Ves. 248. 
there is no colluſion with any of the defendants. ; 
[A mortgagor brings his bill to redeem : after, Mortgagor. 
come aſſignees of the mortgagee, with a bill of inter- 
pleader; the mortgagor then makes them defendants 
to his bill: they ſay, they are ready to receive the 
money. By the interpleader and delay of proceedings 
thereupon, the mortgagor keeps the money by him 
two yeats: he prays he may now pay it into court, 
to ſave further intereſt; which the Court would 
not order, but gave leave to the mortgagor to ſet 
down the cauſe for hearing againſt all on bill and 
anſwer. ] tk IG | | 
If a cauſe has been heard upon a bill of interpleader, After hearing 
and a trial at Jaw directed to ſettle the right detween ſendants pro- 
the defendants, there is an end of the ſuit as to the 
plaintiff; fo that, if he afterwards die, the cauſe ſhall 
proceed, and there needs no revivor, each defendant 1 Vera. 352: 
being in the nature of a plaintiff. * 
Bill founded on a rymour, that there was iſſue by who may la- 
Lady Hanmer, which iſſue was ſuggeſted to be en- terplead. * 
titled to the eftate in queſtion; and praying, that if 
there were any ſuch perſon, he might interplead with 
defendant, and praying an injunction againſt an eject- 
ment by defendant, and to any action for meſne 
profits. Per Cur. —The bill ought to ſtate ſome per- 1 Vez. 248. 
ſon capable of interpleading; it muſt ſhew that there ; 
Is _ i perſon in rerum natura as can interplead, or 
it is bad. 
If a guardian ſets up a title to himſelf, and con- 
ceals an infant, who is ſuggeſted to have a right to 
eontrovert that title, a bill will lie to compel the Ibia, 
guardian to produce him, | | 
A bill of interpleader cannot pray an injunQion Not to ey 
to reſtrain proceedings in ejectment, becauſe , ſuch bill Jemen. 
cannot be as to the poſſeſſion, but muſt be as to the 1hid. | 
payment of ſome demand in money. Vide 2 Anſtruther, 2 
531. note. | 3 Anſt, 798. 
An executor as he is i auter droit, unleſs he has Executor. 
proved his teſtator's will, is not entitled to bring a 
vill of interpleader, till, as ſtanding in the place of the 


teſtator 


BILL-INTERPLEA DEH. 


teſtator by virtue of the probate, he has made himſelf 


2 Bro, 149. 


Coſts, 
--W Vez. jun. 368. 


In junction affi- 
davit. 
2 Vez. jun. 102+ 


Counter affi- 
davit. 

2 Ver. jun» 1c 2. 
Tenart and 


Jandio'd, 
a Ves n 04 


2 Vez jun. 312. 


How eravwn. 


*2 Vez.jun, 311. 


For 101. 
2 Auſt, 530, 


3, Aoſt, 801. 


a debtor. At law an executor may bring an action 
before probate, but he cannot declare till the will 


is proved; and a bill in equity being in the nature of 


a declaration at law, an executor cannot — a bill 
till after probate. | 

To a bill of interpleader goin the Attorney« 
General and others, there muſt be an affidavit an- 
nexed. 

Bill of interpleader by leſſees of Lord Inchiguis 
againſt ſeveral ſets of annuitants, who had diſtrained 
for rent on plaintiff's farms; the rents accrued were 
paid into court; the plaintiff's coſts were paid out 6 
the rents in court, 

Upon a bill of interpleader, no coſts between the 
defendants. | 

In ſupport of a motion for injunction on a bill of 
interpleader, affidavits of the facts may be read; for 
it is on the ſame footing as waſte. 

Colluſion not to be preſumed againſt the affidavit of 
the plaintiff in a bill of interpleader; nor can a 
counter- affidavit be read againſt it. 

Interpleader will not lie by tenant againſt his hund 
lord, on notice of an ejeAment by a Arangen, under a 
title adverſe to that of the Jandlord. - 

To ſupport ſuch a bill, two perſons muft claim the 
ſame rent in privity of tenure and contract ; as in the 
caſe of mortgagor and mortgagee, truſtee and cęſtui „ 
truſt, &c. 

In the above caſe upon A ee of colluſion, the 
plaintiff and his ſolicitor were ordered to pay cofts, 
and the ſolicitor to ſhew cauſe why he ſhould not by 
ſtruck off the roll. 

A bill of interpleader ſhould not ſtate a caſe, 


Bill of interpleader for a ſum under 107. diſmiſſed, 
being beneath the dignity of the Court, In Ex- 
chequer. 

Bill praying, that a modus of 7/. might be eſta- 
bliſhed, and that the rector of Market Boſworth, and 
the rector of $:b/on might interplead as to the tithes to 
be covered by the modus, diſmiſſed. 
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AN INJUNCTION BILL 
(Vide Handi) 


15 to procure an injunction to ſtay proceedings at What. 
law, and to be relieved here; the complainant 
ggeſting a rigorous proceeding at law begun or 
reatened, and that either by the ſtrict rules of com- 

on law, or ſor want of his witneſſes, or other cauſe, 

e is without defence or redreſs there.] 

Or it is to ſtay waſte] or damage to freehold by 

ling timber, pulling down buildings, S. | 

To yield up, quiet, or continue poſſeſſion of Hind. 584. 
ds 3 


nds. 
Pp To quiet poſſeſſion before hearing. 
WH Againſt continuing nuiſances. 
N To prevent multiplicity of ſuits, 
In ejectment cauſes. 
w To ſtay buildings. | 


To reſtrain the ſale of a place. 
To prevent uſing an old road, 
From copying, engraving; &c. Barnard. 211. 
From ſelling prints. | 
To injoin the printing of vending. 2 Atk, 142, 
Printed copies of books, ; 
To reſtrain publication of private letters. Amb. 737. 
[Said, if a ſubpœna returnable immediately iſſue in Bill, when filed. 
n injunction cauſe, the bill muſt be filed by the firſt 
ofts.day,] which is the neut day after the return of the 
bpena, [in the ſubſequent 1 | 

fm lord of the manor brings ejeAment againſt his Contempt. 
uſtomary tenants upon pretence of forfeiture ; 

They exhibit a bill here to cauſe him to ſhew what 
reaches he intends to inſiſt upon at the trial; and 
— his being in contempt the Court granted an in- 
nction. | 
Bill to be relieved againſt a negotiable promiſſory Negotiable 
ote given on a marriage-brokage agreement; on wie. 
otion, the defendant was reſtrained from parting Amb. 66. 
-n or aſſigning the note till anſwer or further 


. On patents. 
A 


GL a <@e®. 
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_ CERTIORARI BILL 


General relief, Bill for an account and general relief; defendy 

| anſwered and brought an action at law; the prayer | 

general relief not ſuffigiqnt ground for an ipjupgia 

Amb. 70, that writ cannot be granted, but upon a ſpecial pray 
1 in the bill for it. r SY 

Termo. Plaintiff being a termor at ground rent, brought 

Amb. 105. bill againft his leſſee to ſtay waſte, and* moved at v 

Rolls for an injunction; but it was now moved ag 

before the Chancellor and granted, 


Hoſpital. Injunction refuſed to Ray building the Inoculati fu 
Amb. 155, Hoſpital in Cold-bath Felde. the 
Lzndlord and  Leflee of a houſe, and wharf covenants t ep 
Amb. 61g, de e e e the houſe. iv. ym. Oui! 
e 


and the leſſor receives the inſurance money and da 
not rebuild, but brings an action at law for the rent 
| - bill lies for an injunction till the houſe is rebuilt. 
Private letters. Bill lies to reſtrain the executor of the perſon 
Ab. 737 whom private letters had been written from publiſdig 
them, without leave of the executors of the perſon v 
wrote them. Vide title Injunction. 4 
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A CERTIORARI BILL 


(Vide. Certiorari) 
3 | = ra 
What, [ JS whereby a ſpecial certiorari is prayed: to emo platt 
Wins a cauſe out of an inferior court of equity, cos; o. 
of admiralty, or other inferior court, upon ſuggeſtic 


that the cauſe is out of its juriſdiction, or that 
witneſſes live out of the juriſdiction, or that the defer 
ants do, and are not able by age and infirmity, orf 
| diſtance of place, to follow the ſuit there, or that 
[Sbep. 30.) ſome cauſe equal juſtice is not like to be done tht! 
c Terms de ley. | | 
1 The bill ſhould ſtate the proceedings in the chu 
Mitf, Treat. 49. below, the incompetency of that court and pray à Wi 
CE, of certiorari ; no appearance or anſwer is requie 
| and conſequently the writ. of ſubpoena is not pra 
rack et. „ [Such certiorari is granted by the Lord Keeper up 
3Pr.20.] a certificate of the fix clerk, that the bill is filed. 
How obtained, [But upon receipt of the certiorari ſaid, a bond, | 
his Honor the Maſter of the Ralls is to be entered 1 


CERTIORARI BILt. 


7 the plaintiff before the Regiſter, with condition, 
at the bill exhibited contains matter ſufficient to 
ar a certiorari ; and that the plaintiff prove the ſug- 
ſtion of his bill within fourteen days after the return 
the writ (which is returnable infra guntus - decim dies 
ff receptionem ejuſdem by the defendant) : and if the 
aintiff fail to make his proofs within the time, a 
ocedendo may be awarded to the inferior court, ex- 


the remoteneſs of his witneſſes. } 


d ſerved ; and the Regiſter's certificate of ſecurity 
rent no given, and a certificate from the fix clerk that 
bill is filed, obtained, the writ muſt be moved for 


court. 


court the tenor of the bill or plaint, with the pro- 
and proceedings thereon. The writ, being ſerved 
| returned, with the proceſs and proceedings, will 
dn motion be ordered to be filed. 


pared and filed with the examiner, and the witneſſes 
ing been examined, an order muſt be obtained to 


rattend with the depoſitions ; and if it appear by 


cu out of the juriſdiction of the inferior court, 
ze 00 out proving any allegation, an order may be ob- 
at ed to retain the bill; after which the defendant 
eſen n put in an anſwer as if the cauſe had been origi- 
or K 


y inſtituted in the Court of Chancery; but if it be 
ſary to proceed upon the interrogatories, the 
wer Wer's report muſt be obtained, and if he certifies 
ſuggeſtions of the bill to be proved, the Court on 
on will retain the bill on ſuch report. 


further time to make his proofs, upon an affidavit 3. 


plaintiff's own ſhewing in his bill below, that he 


eft. Pre. 2 87. 


pt the plaintiff ſhall get an order in the meanwhile I 


16,] 

Hind. 30. 
After the certiorari bill is filed and the bond en - How obtained. 
ed into as aforeſaid, a ſubptena muſt be ſued out 1. 29. | 


The writ of certiorari is directed to the judge of the To whom di- 


rior court, and requires him to certify or ſend to — 


nterrogatories to prove the ſuggeſtions muſt be laterrogatories, 


r the examination to a Maſter, and that the exa · Hind, 30. 


a be certiorari bond is to be entered into by plaintiff Certiorari bond, 


de Rolls and the ſenior Maſter in Chancery. 


.] Non within fourteen days after the return of the 
nd, rari to prove his ſurmiſes, and give the Court 
ed 109Qion, the defendant is not to examine to or 


G 2 publiſh 


one ſecurity, in the penalty of 1000. to the Maſter L. 


hough the plaintiff is to examine and have pub- Publication. 


14 „ CkkriokRARL BUI. 


publiſh any thing to diſprove it: and though the 4 

fendant ſhould examine as ſoon as anſwer, yet the. 

. poſitions ſhall not be publiſhed but in ordinary. cout 

for after the plaintiffs firſt examination to affirmy 

juriſdiction, if the Court retain the cauſe, both part 

are to examine orderly to the merits and body of 

{Toth. 145.] Cauſe, and have publication according to the ordic 

RA | wee 

In what caſes, [Plaintiffs here ſue for lands in the county palati 

of Durham; one of them lives in the county 

Middliſex, the other is an old infirm man and: 

able to follow the ſuit; therefore a certiorari 

granted to the Chancellor. of Durham to certify! 

[Ca, Rep. 68.] proceedings depending before him into this court. 

t Cha, Ca. 30, Plaintiff brought a certiorari bill to remove ac 

out of the Mayor's Court, his witneſſes living ou 

that juriſdiftion, and inſerted other matters relating 

an account not in controverſy in the Mayor's Ca 

After examination of witneſſes the defendant m 

for a procedendo, and inſiſted, that if the cauſe ſhi 

be heard here, he could not be relieved, not bai 

any bill here: but a procedendo was denied, the 

containing other matters not determinable ia 

Mayor's Court ; neither can the bill be divided; | 

the cauſe after hearing was diſmiſſed out of court. 

| After a decree to account in the Exchequer 

Rep. temp. Chefter, the defendant ſhall not have a certiorari 

Finch. 452: upon pretence, that his witneſſes and deeds are ou 

| the juriſdiction. . 10 

2Cha. Rep. 110. The writ of certiorari does not lie upon Ell 

| to remove Latin proceedings into this court. & 
4 Geo. 2. c. 26. | | 

To a certiorari bill, the defendant pleaded a det 

in the Mayor's Court, and an inrolment, which 

3 Cha. Rep. 67. ſaid to be only pronuncial; and it was referred u 

Maſter to certify, whether it was before the 


filed. | ſt bill 
1 Vern, 198, A certiorari bill lies to remove a cauſe out of 1 bill 
| of equity in a county palatine to this court. ſe de; 
Deeree, The Court may make a decree in a cauſe bror-.. o 


to a hearing upon a certiorari bill, or ſend. it bad 
the inferior court to be determined there; the Re 
| ſaid, it had been often done both ways, ſom 
2 Vern. 491, after publication, and ſometimes after 2 * 


ved to hear judgment. This caſe was between an 

orentice and his maſter, . 

Plaintiff in an inferior court of equity cannot re- Phimi#. : 

ove proceedings into this court by certiorari. nn 
The proofs made before anſwer in a certiorari bill Curſ. Can. 300. 

not to be uſed at the hearing; for they are only 

give the Court juriſdiction, and the defendant could 

t then examine any thing on his part. \ 


—_— _— 


BILLS OF CONFORMITY. 


g ou HESE bills, by creditors agreeing to remit part 

ating of their debts to do the like, were ſometime 

ofore uſed, but are now vaniſhed, having, for 
inconvenience they occaſioned, been prohibited by (Pra. H. Ch, 
e hofWoclamation. | 1 


0 i 

ed; | 
rot FILE 
— þ " vIDE 

. Anſwer. 

gli Injunction. 

-Sed Hearing. 


a "Ys a bill brought by a defendant againſt the plaintiff What. 
in a former bill depending, touching the matter in 9%. 75. 
eſtion in ſuch former bill. 
[Yet it ſhould be before publication is paſt on the Publica ion. 
ſ bill; but not after, except the plaintiff in the 
ds bill is ready to go to a hearing in this ſuit upon 
ſe depoſitions already publiſhed, becauſe of the 
ager of perjury, if the parties ſhould, after publica- 
of the former depoſitions, examine witneſſes de 
de, to the ſame matter before examined to.] [3P* Alm, 14.] 
A croſs bill is not bound to ſtate any ground of Equity. 
ity, at leaſt againſt the plaintiff, to ſupport the 46 280. 
G 3 _ 


CROBs a 75 


86 


5 


How drawn. 
Mitf. 7 6. 


Anſwer, | 


Curl. Can, 117. before the defendant in the croſs bill ſhall be compelle 


Anſwer. | 
Corſ. Can. 117. in the laſt bill, have proceſs of contempt againſt tt 


A n ſwer. 
Contempt. 


Hind. 83. 


Anſver. 
Time. 


Hind, 54- 


Anſwer. 


F. Will. 266. ficient anſwers, and bring in a croſs bill againſt 4 


Anſwer, 
Proceſs, 


Bunb, 124+ 


Anſxer. 


Amended bill. material after the croſs bill filed, this amended bill! 


2 P. Will. 435 


2 Atk. 218. 
3 Atk. 724. 


Croſs bill in 
2n> her court. 


1 Vein. 221. 


CROSS BILL. 


juriſdiction of the Court, becauſe it is founded uy 
another bill already in court. | 

A croſs bill ſhould ſtate the original bill, and pri 
ceedings thereon, and the rights of the parties 
hibiting the bill, which are neceſſary to be made th 
ſubject of croſs litigation, or the ground on which 
reſiſts the claim of the plaintiff in the original bill. 


The defendant in the original bill, muſt anſot 


to put in his anſwer. 
Nor by the courſe of the Court, can the plainif 


defendant, till eight days after his anſwer in th 
original cauſe is filed. | 

In caſe the plaintiff in the croſs cauſe ſhould attem 
to ſue out proceſs of contempt, the defendant m 
obtain an order to ſtay proceedings upon the croſs bi 
until the defendant in the original caufe has fu 
anſwered the ſame. 

Defendant to the croſs bill will be entitled to 
uſual orders, for time to anſwer the croſs bill, af 
the anſwer to the original bill is filed, | 

A. files a bill againſt B. and C., they put in inſ6 


B. becomes a bankrupt, his aflignees bring their bi 
in nature of a bill of revivor againſt A.; they ſhall u 
proceed till C. has anſwered. A.'s bill. 

But if a man files a bill and takes out no proc 
upon it, if a croſs bill be filed, the plaintiff in ti 
original cauſe cannot compel the defendant to anſe 
— bill firſt, he havipg taken out no proceſs on h 

ill. 


If plaintiff in an original bill amend his bill in thing 


to the amendments is a new bill, and the plaintif it 


the original bill ſhall be bound to anſwer the cr 
bill, which was filed prior to the amendments mit - 
to the origins] bill, befere the plaintiff in the origin -* 
bill ſhall have an anſwer to his amendments ; and! 3 
the amended bill muſt be anſwered altogether, U 80 


priority ſeems in ſuch caſe to be loſt as to the whole 
If there be a bill exhibited in one court of equi 
there may be a croſs bill in another, as if the mo 
gagor Exhibits a bill to redeem in the Excheq® 


— 


mos, AU 2 


he defendant may bring a bill in Chancery to 
orecloſe. et 
The rule is not to ſtay proceedings in an original Pub'ication, 
auſe till the anſwer comes in to the croſs bill, but to ger 

zy publication only; but if the plaintiff in the eros 

auſe brings his bill before he has put in bis anſwer 

o the original bill, then it is of courſe to ſtay pro- 

eedings in the original cauſe, ; 

Where the defendant in a croſs bill, who is plaintiff Publication, 
n the original, is in contempt for not putting in an Anſwer. 


d pri 
+} 
de the 
ich be 
l. 


anſwe 
pelle 


lain awer to the croſs bill, it is irregular to move to ſtay 
nt M roceedings in the original cauſe till ſuch anſwer comes 1 Ak. 231. 
in Mn; but the plaintiff in the croſs cauſe ſhould move to 


ave publication in the original cauſe enlarged to a 
ortnight after the anſwer to his bill be come in. 
If the croſs bill comes in before iſſue joined, and 
he plaintiff uſes his utmoſt to get in the anſwers, the 
ourt will ſtay publication in the original cauſe, ſo as 
o give plaintiffs in the croſs cauſe an opportunity ta 
xamine, either in the original or croſs cauſe, to the 
woints, which may be made by his croſs bill.— But if 
he croſs bill comes in after publication, or the plain» 
if in the croſs bill does not ſtop publication in the 
riginal cauſe, he muſt proceed to hearing on the 
lepoſitions already publiſhed, for he cannot examine 
ny witneſſes after publication in the original cauſe to 
he points already examined to. Hind. 54 4 
After publication in the original cauſe, plaintiffs in Publication, 3 
he croſs cauſe moved for a commiſſion to examine Commiſſion. | 


| inſal 
nt 4 
eir di 


all o 


proc 


[ 
Tal jitneſſes, which was granted, though it was urged — * 1 
on l that it would tend to cure the defects of that evidence, taſter 1787. | 
which had been adduced in the original ſuit. — In the J 
thin cbeguer. Ok | 
| bill MM. A croſs bill may be filed at any time before pub · Publication, | 
tif Mention paſſes in the original cauſe. — Exchequer. _—_ > 1 
e cual In all caſes of a croſs bill filed a!ter the original Publication. At 
od auſe proceeded in, a motion to enlarge publication og es 6 6 | 
p , * l 336. | 
origit muſt be ſpecial, on notice, that the Court may judge A 
and ef it on the circumſtances, and not of courle as it is » 
＋ where the original cauſe is not proceeded in. F | 
hole Original and croſs cauſes are uſually brought on Hearing. | 


Cur, Can. 345. 


gether ; but if one of the plaintiffs omits to ſerve a f gh. 


ſubpoena to hear judgment, his cauſe cannot be 


hought on without conſent. 
G 4 Qriginal 
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"” SUPPLEMENTAL BILL: 
ofts, Original bill diſmiſſed without coſts, and the er 


Vez. jun. 273. _ being merely for a legal title was diſmiſled wit 
colts. | | 

Revivor. Croſs cauſes not revived without a bill Gf revive 

Hiad, £1, in each, except as to account decreed, and there x 

bill praying the whole may be revived, revives th 


whole. 


-» 
- : — —̃ —— — — 


9 


A SUPPLEMENTAL BILL. 


Wa 7 AN V alteration of the bill before the cauſe is i 
< > iſſue, is done by way of amendment (for which | 
vide Bill).] | 
But where new matter happens pending the ſuit ( 

and after replication, or that the cauſe is at iſſue, wic 
matter is neceſſary for the plaintiff to ſet forth to the ( 
Court, he may have leave to file a ſupplemental bill.) 

Amended bill. So that a bill altered before the cauſe is at iſſue, i 
called an amended bill ; if any addition or alteration 
be made after, it is by another bill, which muſt ſhort) 
recite or mention the former bill, and add, alter, ad 7 
c 
c 


ſupply what is neceſſary.] | 
Jn what caſes, Ie ſeems, however, that, according to the preſent 
— practice, _ matter which happens ſubſequent t 
* the original bill, and gives a new intereſt to the matir ill 2 
in diſpute to a perſon not a party to the bill; as te t 
birth of a tenant in tail, or a new intereſt to a party b 
upon ſome other contingency ; or occaſions a change «< 
of intereſt, as an aſſignment of a mortgage, may it 
introduced into the cauſe by a ſupplemental bill, 
22 133. Sometimes after a decree in aid of it to carry it ini 
i fo $0. execution, where any matter in the original bill bath 


b 

tl 
Hiod, 43. eſcaped the attention of the Court, or has not bean \ 
put in iflue by the bill, ar by the defence made to it; n 

and no directions have been given reſpeRing ſuch B 

points; or, in fine, any event which makes an - o 
w 

h 

ri 

© 

al 


teration with reſpe& to the claims of any party to the 
ſuit, and does not occaſion an abatement, the deſel 
* proceedings may be ſupplied by ſupplement 
bill, . 1 g7 . 


Wben 


erol 


vivor 


is ut 
which 


- ſuit, 
w hick 
to the 
bill. 
ue, i 
ration 
north) 
„ and 


reſent 
nt to 
natier 
as the 
party 
hange 
ay de 
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SUPPLEMENTAL BILL. 29 


Where a ſupplemental bill is merely to bring formal Fare. 
parties before the Court, the parties to the original i. + 
need not be parties to the ſupplemental bill. | a 

Plaintiff brought a ſupplemental bill for diſcovery P. 
of more evidence touching an account, to which de- former K. 
fendant pleaded the former bill, and that the cauſe Ta. ab 
was heard and an account directed; but he was or- 
dered to anſwer to all matters in this bill not anſwered 
unto in the former cauſe, and the plaintiff not to 
reply or proceed any further without order, | 
Ia a bill of review you may add a new ſupplemental Review. 
bill, es | 1 Vera, 135. 

Where a ſupplemental bill is filed after publication, Publication. 
it is irregular to examine witneſſes to a matter which 5 — 
was in iſſue and not proved in the original - cauſe, and 3 
ſuch proofs cannot be read. If there be no proof to 
the new matter in the ſupplemental bill, it will be 
diſmiſſed. Bag nai v. Bagnal. | | 

The taking out letters of adminiſtration may be Amendment. 
charged either by way of ſupplement or amend» 3 F. Will. 357. 
ment. | 

Where new matter is diſcovered ſince the decree, Rehewrine. 
plaintiff may file a ſupplemental bill containing the new Bar»: 468. 
matter, and a petition of rehearing praying that the for- 7.56 us 
mer decree may be rectiſied in the particulars complained or, Ch. o&, 
of by the bill; but this is permitted only upon the ſame 741. 
depoſit being made, as in the caſe of a bill of review. 

Where aſſignees of a bankrupt die or are diſcharged, AMznees, 
and others, by order of Court, are put in their room, 
they cannot revive, but muſt bring a ſupplemental 1 Alk. 88. 
— to entitle themſelves to the benefit of a former 
uit, | ; 

A purchaſer pendente lite, on filing a ſupplemental Purchaſer. 
bill, is liable to all the coſts from the beginning to * RY 59. 
the end of the ſuit. | 

An original bill was brought by a creditor againſt Amended dil. 
Mrs. Higden as adminiſtratrix of A., who being a 
married woman, her huſband was alſo made a party. 

Before the hearing the wife dies; the huſband took 
out adminiſtration de boxis non, &c. of A., upon 
which the plaintiff amended his bill againſt the 1 Atk. 291. 
huſband, The Chancellor ſaid, it was the conſtant 
rule, that matter ſubſequent to the original bill muſt 
come by way of ſupplemental bill and bill of revivor, 
and allowed a demurrer to the amended bill, 
15 Aſter 


90 en ern REV IVYVOR. 


Publication” After publication paſt, and the cauſe ſet down, you 
Amenced bill. can only amend by adding parties and cannot introduce 
3 Atk. 371. new charges, or put a material fact in iſſue, which was 
5 not ſo in the cauſe before, but a ſupplemental bill ſhould 
Eq be preferred. 
Decree. | Where a ſupplemental bill brings a.new derben, 6 or 
3 Bro. 391. a new intereſt before the Court, it is open to the 
. parties to make any objection to — decree, which 
1 ver. jun. 4044 might have been made at 'the firſt bearing. 


BILL OF REVIVOR 
(Vide Subpend ſire facias, to revive) 


What. []> to revive a ſuit, and all proceedings thereupon, 
| abated pendente lite. ] 
Scire facias, [After the decree inrolled, the uſual way of reviving 
is by /ubpend ſcire factas, though it is held, it may be 
Mitf. 63. by bill, and it is now the uſual practice.] 


1 he party plaintiff, or his heirs, executors, or ad- 
miniſtrators, who have the right of ſuit by privity of 
blood, or repreſentation, may exhibit this bill againſt 
the other party, his heirs, executors, or adminiftrators.], 

[This bill lies not for an aſſignee, ] 

[1 Ch. Cz, 274, [Nor can a deviſce bring a bill of revivor, be having 


Who may ievive, 


pr. H Ch. 3. 
6,] 


122 no privity of repreſentation, but being in nature of a 

| purchaſer only.) | 

2 Ch. Ca. 80. [Where divers are plaintiffs, and the bill after bearing 
abates, ſome of them, without the reſt, may revive. ] 

1 Vern, 427. An aſſignee, or a purchaſer, ſhall not have a bill of 

Eq. Ca. Ab. 3. revivor, for want of privity, 

2 Freem. 132. A creditor allowed to come in and prove his debt, 


Eg. Ca. As. 3. and pay his contribution, may revive, though he was 
not plaintiff originally. 

1 Alk. 88. W here aſſignees of a bankrupt die, or are diſcharged, 
and others are by order of Court put in their room, 
there is no privity between the bankrupt and aflignees, 
and therefore they cannot revive. : 

3 Cha. Rep. 66, If two joint-tenants, or tenants in common, exhibit 

| their bills, and one releaſes or dies, the fait as to the 
other does not abate, 


I 


without a dill of revivor in each, except as to any 


revivor muſt be brought againſt the woman, for ſhe 


BILL OF REVIVOR. 91 


If the ſuit abates by defendant's death, the plaintiff x Vera, 463. 
may bring an original bill, praying a parallel decree, or 
a bill of reviyor at his election, for he may make a 
better caſe than by the firſt bill, x 
On a bill of revivor, plaintiff cannot diſpute the 2 Ves. 232 
decree, though defendant may. 
[No anſwer is commonly neceſſary to this bill, but Anſwer, 
the defendant for his own benefit may, by way of 
anſwer or plea, ſet forth and ſhew cauſe againſt the 
revivor, as that the now plaintiff is not heir, &c, That 
he ſtandeth not in the like caſe, hath not the like 
intereſt, or the like cauſe of complaint, as in the former [Toth. 14. 
ſuit ; or that the defendant is not the perſon ſubject to [Fr. H. Ch. .] 
the demand.] | | 
[Said, where proceedings may be revived by ſcire Ia Ch. Ca, 67. 
241as, it is at the party's election to do it by bill. | 
[Said, a bill of revivor muſt purſue the firſt bill; and How drawn. 
if there is any (material) variance between them, the 
defendant may demur, and the bill of revivor will be 
diſmiſſed. Only if there be any new matter ariſing by 
the abatement, as aſſets in an heir's or executor's — r. Alm. Iat. 
hands, the bill of revivor may pray a diſcovery; in Cary, 78. 
which caſe the defendant muſt anſwer thereto.] 2 Px. Alm. 78.] 
In a bill of revivor, it may be neceſſary to inſert ſo Com. Rep. 590. 
much new matter as is needful, to ſhew how the party 
becomes entitled to revive. 
[A bill cannot be revived in part, but the whole [a Ch. Ca, 8.] 
proceedings, vix. bill, anſwer, &c. and all orders muſt 
ſtand revived.] 
[Revivor upon revivor lies until the intereſt of the [Prac. H. Ch. 6, 
thing in queſtion be determined, ] 17. 
[ Said, a bill of revivor lies not upon a decree of long 
ſtanding ; but the party may exhibit an original bill, 
and ſet forth the decree as evidence. (1 Ch,Ca,216,] 
Held, proceedings in croſs cauſes are not revived Croſs cauſes. 


matter of account decreed ; and there a bi!l in one 
cauſe, praying the whole may be revived, revives the 
whole. ] 

[A bill is exhibited againſt huſband and wife, touching Baron and feme, 
a matter which concerns her only, they anſwer either by 
together or apart, and the huſband dies, Here a bill of 


ſnall not be conſtrained to abide by that anſwer which 
ſhe, together with her huſband, or ſolely as his wife, 


* 


{Px. Alm. 29.] 


| [Toth, 12.) 


FPe. Alm. 29. 


o Reps 30, 
22 


[Px. Alm. 29.] 


lea. Rep. 160 


Ibid. 88. 


Jeint-tenents. 


rem. 14.] 


Fit hou'd ſeem 
rather after de- 
cree, &c. pro- 
pounce, } 

f2 Ch. Kep. 
25. 

2 Vern. 296. 
Prec in Ch 197. 
3 Atk. 691. 


Px. Alm, 29 
Iafan 


[Com. Sol. 25.] 


Feme ſole. 


BILL OF PEVIVOR. 


had formerly made, becauſe ſhe was then under cover- 
ture, and her will and actions ſuppoſed to be under the 
guidance or influence of her huſband. } „e 

[But if the matter in queſtion continue in fatu que, 


as if the wife be ſeiſed or poſſeſſed of the lands, Sc. in 


queſtion, as in her former eſtate, &c. it is in her election 


whether ſhe will abide by that anſwer ſhe made or not.] 


[A feme fole anſwers, and afterwards (pendente lite) 
marries, the plaintiff may proceed againſt her without 
reviving, and the huſband ſhall be bound by the anſwers 
ſhe made whilſt ſole; for ſhe ſhall not be admitted to 
take advantage of her own add. But ſaid, that by leave 
of the Court, upon the plaintiff's motion, he is com- 
monly made z party.] | 

Said, if in ſuch caſe the plaintiff brings a bill of 
revivor, it may be diſmiſſed with coſts. ]. _ 

Contra; if a feme plaintiff marries; by her on act 
ſhe abates the ſuit, of which the defendant may take 
advantage, and ſhe and her buſband muſt exhibit a bill 
of revivor.] | | N 

{ A bill brought by a man and his wife; the defendant 
anſwers z the huſband dies. Whether ſhe will exhibit 
2 new bill, or proceed on the old one by revivor, is at/ 
her choice.] TEM 

{Baron and ſeme ; plaintiffs, touching a promiſe 
made to a man and his wife to make them a leaſe for 
their lives. Pendente lite the wife dies. Held, there 
needs no bill of revivor; for the huſband claims nothing 
now in the right of his wife.] 

[Anſwer is put into a bill brought by joint-tenants, 
co- executors, joint-obligors, or obligees, and one of 
them dies, the ſurvivor needs not revive, Cc. becauſe 
the right, &c. ſurvives to the other.] | 

[ Said, no defendant, or any who repreſent him, can 
or ought to revive in caſe of an abatement happening 
be fore the decree, or final order be ſigned and inrolled. ] 

After a decree to account, a defendant may file a bill 
of revivor, if the plaintiffs, or thoſe ſtanding in their 
right, negle& to do it. 

[Adminiſtrator durante minori ætate of an infant ex- 
hibits a bill, then the infant comes of age, there needs 
no bill of revivor.] 

[The fame of executor in the nature of a guardian. ] 

[A feme ſole exhibited her bill, and marries; the 
detendant anſwers; and after would have taken ad- 

| vantage 


0 


* 


e 


=; _ of — 
; 
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And it was ſaid, a ſubpænd ſcire facias would only have 
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rantage of the plaintiff's proceeding without revivor, 
It was ordered, that the defendant ſhould be examined 
upon interrogatories, whether before his anſwer he knew T 
of the plaintiff's marriage; and if ſo, then the plaintiff [Ca, Rep. 73. 
to proceed without revivor. ] OS. 4] 

Said, if upon a plea of outlawry, and the ſuit be put Outlawry. 
ine die, after the reverſal, &c. the ſuit muſt be revived. ] | 

(1f a plaintiff dies after publication, his executors or pe, in of plaia- 
adminiſtrators may not exhibit a new bill upon the ſame tif, 
matter, whereby to make further proofs z but are to 
keep to a bill of revivor, and to proceed upon the ex- (Tab. 174.} 
aminations already publiſhed, if they will go on.) 

[A decree was ſigned and inrolled, omitting part of Scire facias. 
the matter decreed by the decretal order; the defendant | 
being dead, (fo that there was no helping it by motion, ) 
the bill of revivor was brought to revive (as was al- 
ledged) that part of the decree omitted, though in truth 
it went to the whole decree. The defendant pleads, 

c. that the decree being inrolled, a bill lay not, but 
a ſcire facias. The plea and demurrer were over- ruled. 


revived the decree, and the proceedings before it, not [i ch. Ca. 3. ] 


thoſe ſince. ] 
[A bill was brought to revive a 


had been ſome proceedings touching coſts after the [a Ch. Rep. 67.] 


decree, where there Cots. 


Feme executrix, who was a party to it. The demurrer 


the ſame plight thereupon, as before the abatement. ] 


decree, and adjudged good. 

[This bill lies — 8 — a decree made for coſts 8 = — ny 
only.] 246,] 

A bill of revivor may be brought for duty and coſts Bunb. 160. 
not taxed in defendant's lifetime, but not for coſts alone, 3 A. 77% 

If a bill of revivor revive more than it ought, it will _— 462. 465. 
be bad; as where the bill ſought to revive all the 58 
proceedings, and particularly an order by conſent, o_ 438. 
which conſent was determined by the marriage of the ©," 77* 


was allowed. 
[If upon this bill a defendant appears, but does not 
ſhew good cauſe againſt the revival, the ſuit is put in 


[So it is after the time for anſwering is out, but it is Appearance. 
now held the defendant muſt appear.] 

In a bill of revivor, merely the defendant muſt appear Appearance. 
in a town cauſe, in four days excluſive, of the ſervice = 
of ſubpand ; or in default, proceſs of contempt may be 


iſſued, and in eight days after appearance, either ſhew 
cauſe 


enuſe againſt the bill or ſubmit to anſwer ; and in de. 
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fault, the ſuit may be revived without anſwer,” if none 
be required upon motion as a matter of courſe, This 
motion is made upon an allegation that the time allowed 


for anſwering by the courſe of the court is expired. 


If defendant by anſwer only (not by plea or de. 


murrer) inſiſts plaintiff is not entitled to revive, yet the 


1 Ch. Ca. 37. 


Eq. Ca. Ab. 4 


x Vern, 308. 


Eq. Ca. Ab. 2. 


Court on motion will order proceedings to be revived, 
+ Butif plaintiff does not ſhew a good title to revive, he 
will fail at the bearing. 

If part of the decretal order be omitted in the dur 
ſigned and inrolled, plaintiff may revive by bill of 
re vivor. 

If a bill of revivor revive the whole decree, which 
was to pay money and to convey lands, it may ſtand az 
to the perſonalty, if the executor only revives, and not as 
to — realty, though the demurrer to the bill be 

neral. 

A deſendant who has not anſwered, may be omitted 
in the bill of revivor. 

If one plaintiff refuſe to join in revivor, another m 


bring ſuch bill and make him, who refuſes defendant. 


Anſwer to a bill of revivor to revive part of an order 


omitted in the inrolment of the decree tended to draw 


Ch, Ca, 56, 


2 Ver. 399 


into queſtion and re-examination matters formerly 

ſettled. An order was made that ſuch matters as were 

examined to before, be not re-examined. Sed guere. 
By conſent of all parties intereſted, the Com may 


Maney in court, order money to be paid out of court without reviving 


the ſuit. 


4 V 


BILL OF REVIEW. 


VIDE 


Error. 


Decree, 
Infant. 


\ 


z: « I $ toexamine and reverſe a former decree upon error 


of Jaw appearing in the body of the decree itſelf, 
without averment or further examination of any matter 


of 


[T 


he cou 


of fact before the decree, or of any matter reſting upon [Przc H. ch. 3. 
record, which might have been had at the time of the ** Alm. 45.] 
As in caſe of revivor, ſo here, only parties or privies Parties or a 
can ordinarily bring this bill. ] privies, 
[Yet in ſome: caſes, where à man is affected and 
grie ved by a deeree, he may have this bill; as where a 
pariſh was ſued, and four of the pariſhioners named Ch. Ca. 272, 
only to defend, another pariſhioner may bring this bill, ] 
A deviſee is not entitled to a bill of review of a decree 
againſt the teſtator, not being in privity to him. 
Aſſignee cannot in any caſe have a bill of review. Afignee, 
[Leave to bring this bill may be had on petition or 1 ce. 47. 
motion] ſupported by an offidavit, ſtating that the new j.,,, ,, bring 
matter diſcovered could not be had or uſed at the time review, © 
when the decree was made; and. that the party or his 
agents were not then apprized thereof; but that it came 1 Vee. 434. 
to their knowledge fince the decree, or fince the time - = 576. 
when it could have been uſed for his advantage in the; — 4 
ſame cauſe. | To Hias. 56. 
In caſe of any diſmiſſion, not on hearing, if a new pj, te 
bill be irregularly brought, thediſmiſionisto be pleaded. ] pleaded, 
[Though this bill cannot be brought on matters in 


Deviſee, 


de oath made of the diſcovery of ſuch new matter, which 2 P. W. 283. 
could not poſſibly be had or uſed at the time when the (Toth. 48. ] 
decree paſſed, a bill of review may be exhibited by leave 
of the Court, nox aliter. ] "WL 
But the new matter diſcovered ſince muſt be ſhewn y.,, matter fe- 
to be relevant, or the Court will not, merely becauſe it levant, 
is new matter, direct a new billſo be brought, where K. 529. 
it is entirely vain and fruitleſs, * | 
(But where a cauſe is diſmiſſed upon full hearing, and piſmiffion upon 
the diſmiſſion is ſigned and inrolled, it cannot be retained hearing. 
again but by bill of review, and that in ſome ſpecial [** Alm. 45. 
cales, ] : 
[This bill was brought upon a ſuggeſtion that the 
plaintiff would now prove a tender and refuſal, which 
be could not prove before, but upon ſearch of precedents [2 Ch.Rep, 66.] 
_ warranting it, it was diſmiſled, ] ; 
ut in caſe of miſrating or miſnumbering only, that i 
being a matter demonſtrative, it may be explained and "Hs 222 
teconciled by order without bill of review.] Ld. — Ore. 2, 
[Heretofore this bill ſhould not be brought, except the [7% 4. 


| | iat Sureties f 
party who preferred it entered into a recognizance with men found. 


ſureties, 
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Js, Alm 45- ſureties, to ſatisfy coſts and damages for delay, if the 
+47-] matter ſhould be found againſt him.) 


Depoſit. 


Depoſit, - 


Supplemental 
bill, 


Ord Ld. Hard's, 
17 Oct. 1741 ' 


a Alk. 139. 


2 Vez. 556. 


z Atk. 178. 


Rebeat ing. 
Depoſit. 
When made. 


Decree muſt be 


obeyed, 


14. Bic. 0.4. 3. ſtrength of decree only, and wherein the Court can ſet 


Ho 
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[But by a late order, 10 /. 'were to be depoſited in 
court for ſecurity ;z and by a later order, 20 J. are to be 
depoſited. } $2355 

But now by order, reciting, that no bill of review, 
unded upon new matter diſcovered fince the decree, 
uld be exhibited without ſpecial leave, and a depoſi 
of 50 l. And that in certain caſes where the former 
decree was not ſigned and inrolled, a petition had been 
preſented to rehear the original cauſe, and a ſupple. 
mental or new bill, in nature of a bill of review 
grounded upon new matter, had been brought to revive 
or vary the former decree without leave or depoſit. [ 
was ordered, that no ſupplemental or new bill in nature 
of a bill of review, grounded upon new matter diſ- 
covered ſince the making of the decree, ſhall be exhibited 
without the ſpecial leave of the Court ; and unleſs the 
party exhibiting the fame do firſt depoſit with the 
Regiſter, ſo much money as together with the depoſit 
by the rules of the Court to be made, on obtaining a 
rehearing of the cauſe, wherein ſuch decree was pro» 
nounced, will make up the ſum of 501. | 

A decree having been made at the Rolls in 1743, but 
not ſigned and inrolled, a bill in the nature of a bill of 
review was brought for matters exiſting before, but 
not then diſcovered, but no petition to rehear or appeal, 


which Lord Hardwicke thought neceſſary, and the 


cauſe ſtood over that one might be preſented. 

The office of the bill in nature of a bill of review, 
when the decree is notiſigned and inrolled, is to ſupply 
the defects which occaſioned the decree upon the 
former bill, which could not be done by bill of review, 
unleſs the decree were ſigned and inrolled, and a man 
ought not to be put to ſign and inrol a decree merely 
to entitle him to bring a bill of review to reverſe it. 

[ Said, tis uſual to ſet down a cauſe for rehearing, 
before the 20 J. be depoſited ; and it is perhaps well 
enough if the depoſit be made ſome convenient time 
before the day of hearing.) 5 

[A bill of review ſhall not be admitted, nor any other 
new bill to change matter decreed, till the party hath 
obeyed the decree in all things, which ſtand upon the 
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in in as good a tate again, 28 he was in” caſe the [Tath. 42, 


[As where the decree is to yield poſſeſſion of land, Except in ſome 
deliver writings, or pay money, he muſt firft perform nfances. 
theſe, except the court ſee cauſe to diſpenſe with the | 

don · performance of = thing of this kind; as in caſe LA Bae, Ord; 4+ 
money be decreed, the Court will perhaps diſpenſe with we Alm. 42, 
it, upon giving good ſecurity ; but ſuch ſparing or dif- 1 Ch. C. 42.1 
penſing is to be warranted by public order made in _ 

court: | | 

[ 50 if the decree requires any act to be done which Except in ſome 
would extinguiſh the party's right at common law, as 1oſtances, 
onveying lands, releaſing a debt, or acknowledging 
ſatisfaction, cancelling records, or evidences, and the 
like; thoſe parts of the decree are to be ſpared, and 

vill of courſe be ſtayed by order of court, till the bill 
f review be determined. ] | 
Plaintiff allowed to bring a bill of review without Except in ſome 
aying the cofts decreed in the original cauſe, upon iaſtances. 

king oath, that he was not worth 40 J. beſides the e 4 
natter in queſtion, | 

This order for diſpenſing with the coſts ought to be 1 Vern, 292. 
forth in the bill of review, 

But the plaintiff in review muſt move for an order 

o ſtay what is proper to be ſtayed, if he expects to 

weirſo,] | 
Sid, no witneſſes which were or might have been Witnefes. 
mined on the former bill, ſhall be examined to any 

atter on the bill of review.] (Toth. 173] 
Papers coming to the hands of a party to a former Evidence. 
uſe after publication paſted, though not produced then, 

ay be read upon a bill of review. 2 Atk. 179. 
[After a bill of review had been diſmiſſed, the party No we bill after 
dught another, ſuggeſting further error, but was [a Chez 
ſmiſſed; for intereſt reipublice ut ſit > a litium.] 

A bill having been taken pro confeſſo, a bill of review | 

s brought, and a demurrer allowed. A new bill of! hana: 135 
liew was brought; demurrer, that a bill of review ** * 

Snot after a bill of review. | } 
(Though there has been error in a decree, yet if it After what time. 
been reſted under 16 0r 20 years, the court in ſome 

es will not reverſe it upon a bill of ceview, ] CiC. Rep. 140. ] 
bill of review will not lie after an account had been 2 Alk. $34. 


ſected and taken on a forecloſure bill, and the report 
ar med fix years. þ ET? ag 
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| Afterwhattime, Where 20 years haveelapſed from the time of pr, Wil o 


1 Vern. 287. 

3 Atk. 38. 

I Bro. * Q. 95- 
Amb. 645. 


4 Bro. 441. 


1 Vern, 165. 
Ne]. Ch. Rep. 
196. 


1 Vem. 290. 


1 Vern. 292. 


Hos deerees 
muft be drawn 
Up. 

3 Vern, 214+ 


3 W. 372. 
Demurrer. 


1 Atk, 290. 


Demurrer. 
2 Vern, 120. 


Deeree not in- 
rolled. 
Supplemental 
bill, 


nouncing the decree, and the decree has been 
aud tende, 4 bill of meier will oor le. Tet © g 
tuns from the pronouncing the decree, not from & or if 
inrolment. vi 

| Though a bill of review cannot in general be broug; Wl be g 
to reverſe a decree after 20 years, yet that bar does u bo | 


apply to perſons having contingent intereſts, and theg Bi 
not exiſting or under diſabilities. | * 
| Upon a bill of review, the party cannot aſſign f wages 
error, that any of the matters decreed are contrary u hw 
the proofs in the cauſe; but muſt ſhew ſome error iq Tt 
pearing in the body of the decree, or new matter d mat 
covered fince the decree made. | ae 
Upon a bill of review, no proofs are to be admit demu, 

but ſuch as were in the original cauſe, —_ 

| Said, that a fine and non-claim is a good bar to party 
bill of review, if the party be not in priſon, Wh 
When a decree comes to be reverſed on a bill dF ne uf. 
review, it ought to be either becauſe it was wu i nd de 
matter of law, ariſing within the body of the decret, wainf? 

| for that the Court wanted or exceeded its juriſdiction WY ......, 
The ſacts upon which the decree is founded, mii te Co 

be particularly mentioned in the decree itſelf; otherwitil parent 
if a bill of review were brought, thoſe facts ſhall i and de. 

taken as not proved, for elſe a decree could never judges 
reverſed by a bill of review: but all erroneous dect intolme 
muſt be reverſed upon appeals. knowle: 
If a decree be obtained and inrolled, fo that the cue pention 
cannot be reheard upon a petition, there is no-reme0_l vil jud 
but by bill of 2 N muſt be upon any A” bj 
aring upon the face of the decree, or upon | he proc 
— hs releaſe, or a receipt diſcovered ſince, — t 
On arguing a demurrer to a bill of review, noi ound 

can be read but what appears on the face of the dem tes 10 
But after the demurrer is over-ruled, the plaintiffs: may be 1 
at liberty to read bill and anſwer, or any other ed fit 
as at the hearing. | 1:3. been carr 
Where a demurrer to a bill of review is allo +. Ce 
it may be inrolled; but if over-ruled, that can... in 
be inrolled, ſo as to prevent the demurrer being "Wc tat de 
- argued. ; a writ of 
Where a decree is neither ſigned nor inrolled, e If a de. 
cannot bring a bill of review for new matter diſcover IN intereſ 
ſince the hearing, but a ſupplemental bill, in the non perf; 


2 Atk, 178. 


EF 45 
- 


of a bill of review; but it is neceſſary to have the leave 
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of the Court to bring this bill. ' | 

A ſupplemental bill may be added to a bill of review, 
or if neceſſary, it may be a bill of revivor. Vers. 135, 

If a man have leſs decreed him than he would have, 
he (hall not bring a bill of review, for this bill lies only Cha. Ca. 58. 
fot him againſt whom the decree-or diſmiſſion is. 

Bill to eſtabliſh right of common and to ſet aſide Demurrer, 
ſeveral decrees. Demurrer to the whole bill; for if 
there were any error in the former decrees, there ſhould Bunb. 56. 
have been a bill of review. Demurrer allowed, 

The defendant generally puts in the uſual demurrer, pefence. 
that there is no error in the decree, he rarely or ever Demuner, 
anſwers; unlels ordered thereto by the Court, and the 
demurrer being ſet down to be argued, the Court pro- 
ceeds to affirm- or-reverſe the decree, and the prevailing dub. Chan 137, 
party takes the depoſit. 9 

When a bill of review is brought for error apparent, | 
the uſual method is for the defendant to put in a plea 
and demurrer ; a plea of the decree, and a demurrer 
againſt opening the incolment, ſo that in effect a bill of 
review cannot be brought without having the leave of 
the Court in ſome ſhape; for if it be for matter ap- 
parent in the body of the decree, then, upon the plea 
and demurrer of the defendant to the bill, the Court 
judges whether there are any grounds for opening the 
intolment; if it be for matter come to the plaintiffs 
knowledge after pronouncing the decree, then, upon a 
petition for leave to bring a bill of review, the Court 2 Ark. 534. 
will judge if there be any foundation for ſuch leave. | 

A bill of review ſhoald ſtate the former bill and How drawn. 
the proceedings. thereon, the decree and gravamen of 
which the party exhibiting the bill complains, the 
ground of law or new matter diſcovered upon which he Hind. 57. 
ſeeks to impeach the decree, praying that the decree | 
may be reviewed and reverſed in the point complained 
of, if it has not been carried into execution, If it has 
been carried into execution, the bill may pray the decree 
of the Court to put the party complaining of the former 
Gecree into the ſituation in which he would have been, 

f that decree had not. been carried into execution, and 
«writ of ſubpœna ta appear and anſwer. 

If a decree be made againſt a perſon who had not ſuch When filed, 
in intereſt as to fender the decree againſt him binding t lee. 
pon perſons claiming after him, relief may be obtained 
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Hind, 66. 


Anſwer, 


CERTIFICATE. 


age inſt error in the decree, by a bill in the nature of 
bill of review. If a decree be made againſt a tenant * 
for life only, a remainder- man in tail, or in fee, canngt to be 


defeat the proceedings againft the tenant for life, but 


by a bill ſhewing the error in the decree, the incon. — 
petency. in the tenant for liſe to ſuſtain the ſuit and the 
accruer of his own intereſt. ; 

A bill of this nature, as it does not ſeek to alter the 
decree againft plaintiff himſelf, or againft any perſon 
under whom he claims, may be filed without leave of 
the Court, 


T. 


— — 2 —— oon 

| court, 

| the t 
CERTIFICATE. was 
VIDE ho 

recor 

Report. Clerk 

Contempt. of pal 

Commiſſion. the Ex 

Cofts. | of the 
| Iſſue at Law, (1 
. cauſe, 
(CCERTIF [CATE (as it immediately concerns the Bi {ix cle: 
adminiſtration of equity in this: court) is a mater enter ir 
in writing under the hand or hands of aſſiſtants, officer, Wi ſuggeſt 
miniſters, or delegates, of the Court, informiog the Bi the wri 
Court of ſomething under theirreſpective adminiſtration Wi days af 
or cognizance that is done, not done, or miſdone; Bee 


which a ſtanding or other order, or the mandate of he kippit 


Court, or their duty, or the reaſon of the thing r- [Thi 


quires them to acquaint the Court with. And thee proceed 
the Court gives much credit to, Wor the i. which c 
ſiſtants and ſtanding officers of the Court] (Ap 

[In the caption of an anſwer taken in the country, oy 'emove 
the town and county where, and the day and yell 
when the anſwer is ſworn, ought to be inſerted; 


otherwiſe the anſwer may be quaſhed.)] ii 
| [So it is in the caption of affidavits, depoſitions, &, 
Vide Affidavit.] CHA 


[The Court may be ſhewed ſuch omiſſion by 4 
office copy, or it may be referred to a Maſter u 


examine. 


CHANCELLOR AND CHANCERY. 2 


The certificate of commiſfioners, of any thing Whea filed. 
touching the execution of their commiſſion, ought : 


o be filed before it be read.] 
CERTIORAR I. 
VIDE. 
Bill. 


(THIS writ (as it concerns proceedings here in a How diceded. 
way of equity) is commonly directed to a Judge 
of ſome court of equity, admiralty, or other inferior 
court, requiring him to certify or ſend to this court 
the tenor of a bill or plaint, with the proceſs and 
proceedings thereon. ] . 
But it is ſometimes ditected to others to certify ſome 
record neceſſary in a cauſe depending here; as, to the 
Clerk of Parliament, to certify the tenor of an act 
of parliament; to the Freaſurer and Chancellor of 
the Exchequer, to certify whether a manor be held 
of the crown in ancient demeſne, &c.] 
[This writ is not granted to remove proceedings in a When granted. 
cauſe, till the plaintiff produces a certificate from the 
ix clerk that the bill is filed, and before the Regiſter 
enter into bond toghe Maſter of the Rolls, to prove the Boh. 453. 
, WY uggeſtion of his bill within 14 days of the retorn of 
e writ, which is uſually made retornable within x4 
0 i days after receipt thereof. ] | 6 
F [Becauſe a certiorari was made with a long retorn, 
ol (kipping a term) a procedendo was awarded. Tot. 161.] Procedendo. 
. [This writ lies not upon Engliſh bill to remove Latin When it hes, 
ei proceedings out of a court of law into this court, 
8 which cannot in that way hold plea 1 Cab. Rep. 209. 
[A plaintiff in an inferior court of equity ſhall not 
1, [emove the proceedings hither by certiorars. ] Lais. 


8 — — 
— 


— 


CHANCELLOR AND CHANCERY. 


[THE Lord Chancellor hath no patent for his offices 
ſeeing he is inttuſted with the ſcal itlelf, where- 
i hy with 
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with all patents are ſealed;ʒ but he receives his authority (Il 4, 


[Chamb, 180 ] by the Queen's delivering him the great feal, ]- + bath f 
| [Chancellor and Keeper of the great ſeal ſeem but by fta 
| different words or titles to expreſs the ſame office ; for (Fr 
| 5 Efix r. IN r their office and power are declared to lf of equ 

be in all reſpe &s the ſame. ] ], (Tt 


[The Chancellor hath by virtue of his office two [Tt 

more remarkable powers: the one ordinary, of iſſuing But he 

| out original and other common law writs, pu'tin- the {Wlyere 2 

| great ſeal to the Queen's patents, &c. and in ſome (Th 
caſes, of holding plea and judging according to the N eannot 
courſe and rules of the common law: in all which there u 
reſpects this Court acts as, and ie, a Court of Record, [Ac 
and ſeems to have this power devolved to it as a part of Mies bi 
that which is ſaid to have been (for ſome time after the Win aid 2 
Conqueſt) exerciſed in the Aald Regis, before the diviſion Via 
of the multiform juriſdidtion of that Court.] 

[The other (and which is more to our purpoſe) is 
power of relieving according to equity in particular 
caſes, where the law gives no remedy, or not a ſuſ- 
ficient one, or where the general rules of law preſs too 
hard, in ſome inſtances; touching which the pro- 

Rol. Ab. 374+] ceedings are in Engliſh, by bill or petition, (though the 
proceſs be in Latin, and are not ſtrictly records. Not 
is the Court, as to this purpoſe, a Court of Record, 

[Though theſe. ſeveral kinds of juriſdiction are ex. 
erciſed by the Chancellor, yet are they perfectly diſtinct. 
So that if in a caufe depending in chancery, after the 
manner of the common law, a matter of conſcience do 
ariſe upon it, the Chancellor cannot upon the pro- 


CL 


HE 
un 
whom t 
tinuance 
[To 
miſſions, 
de gre? 
alled C. 
onſtitut 


ceedings in Latin adjudge according to equity, but ac- N. 2. ff 
cording to common law only.) mongſt 
la Fr Alm. 47.] (So on the other hand, if it be neceſſary or molt king's 0 
| | proper that a title or fact be ti ied in a courſe of law, in Toei 
| order, to a decree in equity, the Chancellor does not truly 
| try it; but either diſmiſſeth it to law, where the plainti WM the off 
muſt in a mere adverſary way affirm his title, before he WM unto 

de allowed to proceed here; or the Chancellor orden yourſe] 
an.iſlue to be tried thereupon in the Common. Pleas, of MF and tri 

other court at Jaw; and after, to reſort to him in equitj. with : 
[Decrees in a way of equity bind the conſcience Queen 
the party, Oc. And the Court will compel a pe-WM'require 

formance by commitment or, ſequeſtration ; or WI" deceit 
putting the party into poſſeſſion, and ſecuring him i conſent 
it. But a decree gives no legal eſtate or property.] M' jou ſh 


( Beſides 


- 
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[Beſides theſe two greater powers, the Chancellor 

hath ſeveral others; ſome by virtue of his office, ſome 

by ſtatute, but there is no need to mention them here. 
[Fraud, accident, and truſt, are the general ſubjects [ f 4 Abr. 

uity. | 

"4 ing may ſue in chancery for equity. ] [x Roll, Ad, 
[The Chancellor himſelf may berelievedin chancery. 373. 

But he cannot make a decree in his own cauſe, for that 

were againſt all reaſon and equity. ] 
{The Chancellor of an inferior court of chancer 

cannot ſue there, and therefore he may ſue here, el 

there would be a failure of right.) (Ibid. 374.) 
[A decree of an inferior court of equity may, by a 

new bill exhibited in this court, be again decreed here, 

in aid and corroboration of it.] Toth, 46. 

Fide x Cha, Rep. 288. for more on this fuel. % 


K 
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HE next to the Maſters are fix cierks, who are 

under the direction of the Maſter of the Rolls, by 
whom they are appointed, and are of antient con- 
tinuance, | 

[To them belongs the drawing up all patents, com- 
miſions, warrants, licences, and pardons, that paſs 
ie great ſeal of England; for which cauſe they are 
aled Clerict Scribentes in Rotulis ; as appears by certain 
onſtitutions made for ordering this court, anno 12 
2. ſince which they have been ſpecially affigned 
mongſt other officers of the crown, to attend at the (2 Ps, Alm. 
King's coronation. ] 120.] 

[ Their oath is, „“ You ſhall ſwear, that well and 
truly you ſhall ſerve the Queen and her people, in 
' the office of one of the ſix clerks in chancery, where- 
"unto you be admitted; and well and juſtly order 
Jourſelf in the ſame, according to your learning 
and truly counſel them that you ſhall be retained 
with: and you ſhall be diligent to further the 
' Queen's buſineſs from time to time, as need ſhall 
"require. And you ſhall not aſſent to any fraud or 
' deceit to be had or done by you, or any by your 
conſent, in any of the Queen's records whereunto 
Jou ſhall have recourſe : but well and truly you 

| Hz, « ſhall 
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_ & ſhall entreat the ſame... And you ſhall not abſent 
« yourſelf willingly, whereby the Queen's buſineſs, ot 


any other, ſhall be undope or hindered, withoutſpecial 
* licence from the Maſter of the Rolls, or his deputy 
« forthe time being.“ | ( 

[Theſe clerks were heretofore obliged conſtantly to 
keep commons together in term time, but it is diſuſed,] 

{They are the proper and only attorneys of the 
court; and one of them is for the plaintiff, another 
for the defendant, in every cauſe. O. 135: To then 
originally belongs the making all equitable proceſs : the 
copying as well as filing and keeping of all the pro. 
ceedings and records in a cauſe of equity. ] | 

{ They ought continually to inform themſelves of 
their client's cauſes, and give account thereof to the 
Court, as attornies in ali other courts do; and not leave 
the care and knowledge thereof upon their under clerks, 


who attend not in court; and the clients, and ſuch 


as follow their cauſes, are to acquaint them for that 
purpoſe. ] | 3 

I But buſineſs daily increaſing, they have had clerks 
under them increaſed, and added by themſelves without 
number. Sometimes a certain number has been added 
by the Court; and ſeveral times the number has been te- 
ducedand leſſened by the ſame. They werelately ninety, 
but are now reducing to ſixty. Theſe clerks not 
only write the proce(s and copy proccedings, but do 
now manage cauſes, attend the court, c. And they 
account to the fix clerk, as the entering clerks and 
attornies do to the Prothonatories of the Court af 


Common Pleas, ] | 


[The under clerks are alſo to be ſworn, and their 
oath is, * You ſhall ſwear, that you ſhall not wit- 
« tingly do, procure, or conſent unto any thing 
whereby any of the records, rolls, pleadings, books, 
«or writings, of or belonging unto. the Court of 


Chancery, which ſhall be under the keepipg or charge. 


ot the Maſter of the Rolls for the time being, or of 
& any of his clerks or miniſters, or which ſhall come 
0 to your hands, or whereunto you ſhall have recourle, 
« ſhall be embezzled, falſified, corrupted, razed, ot 
« defaced; or whereby any corruption, fraud, or de- 
s ceit may be done. But ſhall well and truly entreat 
« and deal with the ſaid records and writings, according 
5 to your beſt knowledge and underſtanding, And that 

1 * «you 
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« you ſhall do your utmoſt endeavours for the ſafe and 
« ſecret keeping of all examinations and depoſitions of 
« witneſſes, that ſhall be delivered unto you, or ſhall 
« come to your hands, without opening, publiſhing, 
« or diſcloſing, till publication be granted by the Court, 

« gr otherwile by the aſſent of the parties, or their attor- 

« nies, according to the courſe of the ſame Court.” ] Or. Chanc. 131. 
| [In the 20 Car. 2. an order was made by Sir O. | 
| Brideman, C. & and Sir H. Grimflone, Maſter of the 
| Rolls, for reducing the under clerks to 60.) 

[By the ſame order, when a vacancy happens, none 
ſhall be nominated for the place, by the ſix clerks, unleſs 
the nominee have been educated in the office, and have 

f ſeryed (even years at the leaſt, as a clerk under ſome of 
. the fix clerks; and be of honeſt and civil behaviour, and 
; otherwife fitly qualified for the employment. ] 
) 

' 

( 


That none be permitted to practiſe in the office as 

an under clerk, but ſuch only as ſhall be duly ſworn =} 

and admitted ; after which they ſhall not be deprived, 10 
ſuſpended, or hindered, c. but by judgment of the Lord 

Keeper, or the Maſter of the Rolls for the time 

t being. | | 
[By an order 18 Car, 2. the buſineſs was divided 
among the fix clerks, by portions of the letters of 
the alphabet wherewith the p'aintift*'s ſurname began. 
But that was repealed by another order, 1 Feb. 20 
0 Car. 2. and clients allowed to chooſe their own at- 

torney. ] 3 2 

In June 1687, upon a ſurrender of one Browne (one 
of the fix clerks) of his office, to the Maſter of the 
Rolls, his Honour deputed the ſame perſon to act as his 
r WJ deputy, during his pleaſure; who was to ſign all pro- 
- WH ceedings, &c. thus : Arnold Browne, Deput Magiftri 
; WY fotulorum. And the ſame deputation was inrolled in 

„bs court; and Mr. Browne was (worn for the due 
t WH execution of his deputation, Whereupon reciting all 
eW this, his Honour required the under clerks belonging to 
WY that diviſion to apply, Oc. to Mr. Browne, and di- 

WH rected his order to be entered with the Regiſter, and put l 
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WW Up in the office of fix clerks.) as | 
l [ The fix clerks have the right to inrol all warrants ” 24 85 i 
-r patents whatever, notwithſtanding any grant to any [| 
other perſon for doing it. And the warrants are to ; 


e delivered to the riding clerk, pro tempore, in order 
do de inrolled,] , NS 


4 [Or.Chanc.$5 ] 1 
0 {None 


ͤ—Ü—. ᷓ —— — 


for. chane. 


70.] 


[Or. Chance. 
51.J 


{ Or Chane, 


30. 


f Or, Chance, 
335} 


[Or. Chon. 
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[None that ſhall counterfeit any ſubpæna, ſhall be 
permitted to write under, or for any clerk in the fix 
clerks office.] | | _ 

[The Court has ſometimes fined the fix clerks for 
non attendance.— 1 Junii 1650. Five of them were 
fined 10s. a- piece to the poor, to be received by the 
Uſher of the Court. But it was (I ſuppoſe) in a cauſe 
wherein they were ordered to attend, ] | 

Upon the death of a fix clerk, (while the buſineſs was 
done by the fix clerks, according to the diviſion of 
the letters of the alphabet,) the Court appointed his de- 
puty to do the buſineſs, and receive the fees during the 
vacancy, without prejudice to the Maſter of the Rolls. 

[Nete: The King gave them liberty and power, and 
my Lord Keeper and the Maſter of the Rolls allowed 
and approved of dividing and doing the buſineſs ac- 
cording to the diviſion of the letters. ] 

(A clerk refuſing to deliver copies of pleadings to 
the client, till he was' paid what the Solicitor owed 
him, the party moved the Court. Ordered, he have 
the copies, paying what the Solicitor owed in that 
cauſe. The fix clerks inrol the warrants of all ſuch 
leaſes as paſs the great ſeal. ] 

[If any under clerk, after his receipt of the fees, or 
after delivery to his client, or any on his behalf, any 
writs, exemplifications, or copies of proceedings, ſhall 
not duly account for and pay what belongs to every fix 
clerk, to whom he is accountable and ought to pay 
for the ſame, according to the eſtabliſhed rates and 
proportions, without wilful delay or concealment; 
then upon complaint and proof before the Lord Keeper 
or Maſter of the Rolls, ſuch under clerk ſo offending, 
Mall (beſides ſuch remedy as the fix clerk has againſt 
him) undergo ſuch puniſhment as the Lord Keeper or 
Maſter of the Rolls thinks fit. And the rather, be- 
cauſe by theſe rates, the fix clerks abate much of what 
they uſed to have.] 

No copies of pleadings, commiſſions, depoſitions, 
certificates, or other records uſually diſpatched in the 
fix clerks office, ſhall be delivered out to any client, 
till they be ſigned by the fix clerk to whom i: belongs, 
or his deputy ; or in his or their abſence, by ſome fix 
clerk, not towards the cauſe, ] 


[To which purpoſe, and for ſigning writs and 


receiving commiſſions, each ſix clerk is GH to 
wa i ve 


eithe. 
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have one deputy at leaſt, conſtantly attendant in the 
_ 18 Car. 2. the under clerks grown numerous, 
were by order of Courtreduced to 72: afterwards to 604) 

(But, the number of 10 under clerks allotted to each 
x clerk, is by order inrolled: and by order and decree 
of Chancellor Jeffries, and the then Mafter of the 
Rolls, the fame was increaſed five more; ſo that they 
ue in all go, which number was then alſo ordered to 
continue, unleſs the Court ſhould: find it neceſſary to 
reduce, abridge, or increaſe the ſame; and that upon 
any vacancy by forfeiture, ſurrender, or death, the 
Maſter of the Rolls ſhould admit ſuch into their reſpec- 
tive places, as he ſhould think fitly qualified, The 
nomination of the fix clerks being only for bis Honour's 
information; and their preſence at ſwearing, being 
only that-the fix clerk may take notice of ſuch new 
under clerk. ] 

[None ſhall write or diſpatch buſineſs in the office 
:5aclerk, or have acceſs to, or copy the records, but 
the fix clerks, ſworn clerks, and their clerks ; which 
the fix clerks and ſworn under clerks are to-obſerve, on 
peril of the forfeiture of their places. Vide Records.] 

[No Mafter is to deliver any anſwer or pleading to 
any buta ſix clerk, or ſworn under clerk, Nor is any fix 
clerk, upon pain of his place, to deliver any of them 
to any but a ſworn clerk, or to their reſpective wait- 
ing clerks, for whom they are to be anſwerable, 
And no ſworn clerk on peril of his place is to deliver 
them to any but his clerks or ſervants, for whom he 
is to anſwer, except by order of the Lord Chancellor, 
Maſter of the Rolls, or the Court.] 
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Or. Chane.] 
137.] 


Or. Chance, 
181, 182.] 


[ Or, Chane, 
i82, 184 } 


[Or. Chane. 
183, 184.] 


No clerk belonging to any Maſter, or to either 


of the examiners of the Court, ſhall take upon him, 
either by himſelf, or any other under him, the manag- 
ing or ſoliciting any cauſe whatever ; under pain of 
ſuſpenſion, and of being committed to the Fleet.] 
- | The under clerks are not to make any noiſe or 
diſturbance, or commit any diſorder in the office, or 
cauſe the office to be ſhut up, or endeavour to cauſe 
any of the ſworn, clerks, or their clients, to depart 
from or leave the ſame. And the office is not to be 
ſhut up, but upon ſuch holidays as are kept by the 
Court in term time; and ſuch only in vacation as 
ſhall be appointed by act of parliament, or public 
KEE 4 authority. 


[O Chane, 
202. 
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authority. And no under clerk: ſhall, during his 
clerkſhip, wear a ſword within the cities of Lond 
and Weſminſter, or the liberties thereof; or be cover. 
ed or wear his hat in the preſence of any ſworn clerk; 
but ſhall behave themſelves orderly and ſoberly, and 
with reſpect to all the ſworn clerks, and ſuitors of the 
Court. And if any under clerks ſh:!l be idle in the 
office, or out of their Maſter's ſeats, they ſhall upon 


the admonition or command of any ſworn clerk, im. 


mediately repair to their Maſter's ſeats: and ſhall 
quietly ſit and mind their Mafter's buſineſs there, from 
ſeven of the clock in the morning in ſummer, and eight 
in the winter, till twelve at noon: and from two in 
the afternoon, till ſuch time as their reſpective Maſters 
ſhall think fit. If any of them ſhall be guilty of any 
of the aforeſaid, or of any other abuſes, diſorders or 
indecencies in the office, they ſnall be puniſhed by 
expulſion, or otherwiſe, as the Lord Chancellor or 
Maſter of the Rolls ſhall think fit.) 
[By a former order, the ſerjeant at arms was to 
take them into cuſtody, and commit them to Bride. 
well: and for a ſecond offence they were to be ex- 


Loi. Cb.177.] pelled the office, and it extended to ſervants and 


lord. Ch, 194, 
195. | 


waiters.] 

[No fix clerk ſhall take above two waiting clerks 
at a time; and none but ſuch as hath been an articled 
clerk to a ſworn clerk of the office.] | 

[No ſworn cle k ſhall have more than one articled 
clerk at a time: nor ſhall take a ſecond, till the fiſt 
be preferred in the office, or diſcharged by the appoint- 
ment of the Lord Keeper or Maſter of the Rolls, If 
he does, the ſecond article is to be, ipſe facte, void, 


{Ord. Ch. 195-] and of none effect.] 


[Ora Ch. 195. ] 


{ Or. Ch. 1g1.] 


[No ſworn clerk ſhall carry any records out of the 
office, without leave of the Maſter of the Rolls; nor 


employ any perſon in copying records, but articled 
clerks ; unleſs in caſe of ſickneſs, or that the articled 


clerks refuſe or neglect to do the ſame ; whereof 
complaint is immediately to be made.] 

[In caſe of a complaint of miſbehaviour of clerks, 
the meſſenger attending the Court is commonly ordered 
to give the parties notice to attend, ] 

Before patent rolls are brought over to the chapel 


from the fix clerks, with their warrants, the clerk of 
the petty-bag is to examine the extracts with the rolls, 


and 
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ind to ſend the extracts into the Exchequer ; and the 

rolls and warrants into the chapel, after three years 

from the time of the inrolment.] | ora. Ch. 64, 

The defendant beſpoke of his clerk, a ſubpama for 37 170. 

4 for want of a bill, who inſtead thereof made a 

ſubpaena ad reſpondendum, for want of an anſwer; 

whereupon the firſt plaintiff was intituled to coſts for 

the irtegularity. The Court ordered, that neither 

party ſhould have proceſs for coſts : but that the firſt 

defendant might take a ſubpœna againſt the clerk, for 

the forty ſhillings coſts which he ſhould have had of | 

the plaintiff, ] os [Ca. Rep, 111.] 
Under the order 18 June 1668 the fix clerks are 3 Ves. jun. 58g. 

entitled to receive their proportion of the fee from the 

ſworn clerk, though he may have given credit to the 

client, 
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CLERK OF THE SUBPCENA-OFFICE. 
[FE alone is to make out ſubpaena's ad reſpondendum ; 


writs of duces tecum; writs to examine witneſſes, 
in perpetuum rei memoriam; or Writs. to ſhew cauſe on | 
orders, [Ord. Ch, 70.} 


_ > @ 


CLERK OF THE HAMPER. 


THE clerk of the hamper, or hanaper, is ſometimes 
called warden of the hamper.] ; 
{His office is to receive all monies due to the Queen 
for the ſeals of charters, patents, commiſſions and 
writs, and fines due upon writs ; as alſo the fees due 
to the officers for inrolling and examining the ſame. 
| [He is obliged to attend the Lord Keeper every day 
in term time: and at all other times when the ſeal is 
| open, having with him leathern bags (but probably 
{WH Pampers in old time) wherein are put all writs, &c. 
ö 
| 


after 


_ COMMI1SS1 ON: 


after they are ſealed with the great ſeal : which bag 
being ſealed up by the Lord Keeper, with his private 
ſea! ; are by this officer delivered to the comptroller of 
the bamper, to be diſpoſed of-by him as belongs to 
his office.] | Th 
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| © THE SIX CLERKS OF THE ROUS 
: [ ARE appointed by the Mafter of the Rolls, under ſon 


him to take care of the records and rolls key that 
there.] # 
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| COMMISSION, AND cou. 
|  MISSIONERS. | 


[ COM MISSIONS are of divers ſorts, and ar WM any 
t directed ſometimes to the ſheriff, or other office: W ua 
| or miniſter of the Court ; ſometimes to other perſons; 
for the doing ſomewhat neceſſary for the carrying on 
| | the proceedings in a cauſe, or to the determination 

thereof; or for the perfeQting of, or inforcing obe- 
dience to an order or decree of the Court; or by reaſon 
of ſome contempt.] As, 7, 


«% ÞA Commiſſion to aſſign a Guardian. 


[MX HICH is granted where there is ſome incap:- 

city in a defendant to anſwer or defend his 

| ſuit himſelf; and is obtained by order on motion] * da 
, Hind. 247. parte, and the order is not ſerved. 


If for an Infant. 
T* commiſſioner direQs, that the commiſſioners 
call the infant before them, and aſſign and admit 
him ſuch guardian as he ſhall chooſe, to anſwer and 
defend the ſuit for him: and when they have ſo done, 
to certify and return his name and the writ, &c.] 
| (If it is apprehended, that it is deſigned the infant Member of par- 
will chooſe a perſon privileged from ſuit, as a member liament. 
of parliament, Nc. The Court on ſhewing this, will 
order that the perſon aſſigned be not a privileged per- 
ſon; and the commiſſion muſt be with a proviſo for | 
that purpoſe. ] [i. Tot. 233.] 


* 


To aſſign an Infant a Guardian, and take 
his Anſwer, Cc. 


[ COMETIMES the commiſſion is to aſſign a guar- Oath of guar- 
dian for an infant, and to take the infant's dan. 
anſwer by his guardian, upon the oath of the 
guardian.] | 
[And the commiſſion is ſometimes to take the an- 7 
ſwer of another defendant at the ſame time.] 


To afſien a Guardian for one of non-fane | 
Memory, by reaſon of Age. ; 4 


1 THIS is obtained as the other; and may be to How obtained. 
anſwer, or plead, or both ; or to anſwer, plead | 

and demur ; but not to demur only, for a demurrec 

may be put in without oath.] | 

[The commiſſion recites, the Court is informed, Recital in the 

that, by reaſon of the party's age, he is of unſound commiſſion. 

memory, and commands, that if he is not well able 

to travel, they go to him; and by all ways and means [Ct Px. Alm. 86. 

by which they may be better informed of his condi- 163. 175. 

tion, they carefully inſpect- and examine; and if - 


—— — — — A. eee” 
a 


— —— 
—— 


[ Weſt. P. 33. 


{ Ord,C hen. 64. 


Tenor of the 


COMMISSION: 

de of unſound memory, aſſign him a guardian, &a 
And when they ſhall have ſo done, to certify the 
guardian's name, and inform the Court of all the 
facts, and of their proceedings in the premiſes.) The 
diſtinction between town and country cauſe ſeems 


not to affect this commiſſion, it may be executed any. 
where. ; 


To take an Anſwer ; or an Anſwer, Plea, 


and Demurrer. 


[ PT #15 commiſſion is granted upon ſuppoſal of the 
defendant's inability to travel, by reaſon of fick- 
neſs, age, or infirmity: and therefore antiently was 
not granted, but upon oath of fuch inability or ſome 
other good cauſe. ] £ * 
But ſince buſineſs increaſed, it became a thing of 
courſe; and, if a defendant live twenty miles from 
London, he has of courſe a dedimus poteſtatem to takt 
his anſwer. ] 
| | Beretofore, the tenor of the bill was incloſed in ot 
annexed to the dedrmns; that the commiſſioners might 
(as the commiſſion directed) examine the defendant 
thereon, and take his anſwer to it.) 7 
[And therefore the plaintiff's commiſſioners might 
refuſe to join in the execution of the commiſſion, ex- 
cept they might read (or hear read at leaſt) the an- 
ſwer in the defendant's preſence ; this inſtitution was 
uſeful and good; but as the beſt things are often cot- 
rupted, ſo it happened with this. For ſuits in equity 
increaſing, commiſſioners of Jeſs quality, and often 
of no great probity, were made uſe of; the plaintiff's 
commiſſioners were willing to have as little trouble as 
might be for their fees; the defendant's ſolicitors got 
paper copies of the bill, and were willing to ferve 
themſelves by drawing the anſwer, and theit clients 
too, by drawing it as artful and advantageous for 
them as their wit or ſkill, affiſted by a counſel, could 
deviſe: ſo that at length it came to paſs, the com- 
miſſioners had nothing to do at their meeting, but aſk 
the defendant, if he had read, or heard read, _ 
5 | wer 


2 8 A 6 waz 


7 7 © 


er 


oer now before them; and, he anſwering in the afs + 
Ero)ative, then to ſwear him, that, fo much thereof 
; concerned his own act or deed was true; and fo 
much as concerned the act of any other; he believed 
o be true: and ſo the buſineſs was diſpatched in an 
nftant ] | 
The ix clerks in Chancery, perceiving no uſe was 
made of the tenor of the bill, ſet young clerks to 
pbridge the bill, ſo that at length it became a mere 
allad, for which the clerk had; however, 8d. per 
ſheet ; which, ſince bills grew to ſo great a levgth, 
mounted to a round ſum, through the office, in 2 
year, This being obſerved to be a great and (as 
matters ood) a needleſs piece of expence, it was 
bought fit the ſubject ſhould be eaſed thereof: and fo 
dy the ſtatute 4 Ann. R. the. tenor was taken away, St:t. 4 Anni 
nd thereby the charge ceaſed: ] ET OE 
[Some think; had the firſt deſign in ſending the 
enor been made effectual; it might have ſaved much 
ime and charge, by ſhorteniog ſuits, which. are much 
retracted by profes and inſufficient anſwers: and 
ey imagine this might probably have deen effected 
y an order; that the tenor ſhould be duly made; and 
hat a counſel in the country, not in the cauſe, ſhould 
lways have been joined in the commiſſion, and of the 
wrum; and that the defendant ſhould have been 
xmined before the commiſſioners upon the tenor, 
nd the anſwer penned in their preſence; or ſome ſuch 
ike method.] | 
(If you would have a ſpecial eommiſſion to take an Special come 
awer, plea, and demyrrer, the Court muſt be miffon. 
boved ] 


ay, becauſe the defendant may do that under coun- 
s hand, without delivering the ſame in-perſon, and 
Ithout oath 3 which therefore he ought to have put 
0, in due time, and is not to be excuſed from by a 
omiſſion, to the needleſs charge as well as delay (Or. Ch. g6.] 
i the complainant. ] | 
[Where a defendant made oath that he could not Demurrer. 
wer without ſight of writings in the country, and | 
ter that put in a demurrer only, an attachment was 
warded againſt him.] 
[A plea indiſability to the perſon, or to the juriſdiction Pleas 
the Court, may and * to be put in 
me 


lv 
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46 


[The Court will not grant a commiſſion to demur To demur alone. 


"RO COMMISSION, 


ſame manner as a demurrer. Wherefore, if the & 
fendant ſhall pray a dedimus, and thereby ' return 
demurrer only, or only ſuch a plea as ſhall be afy 
over-ruled, he ſhall pay five macks coſts: and thou 
* the plea ſhall happen to be allowed, yet the deſendu 
| ſhall have no coſts, in reſpect of the plaintiff's need 
lor. ch. 96.) trouble, occaſioned by ſuch commiſſion. ] 
Defendant prayed time to anſwer, but put in a g 
which was held regular; but a demurrer after time 
2 P. Will. 464. anſwer would not be ſo: ſo that there ſeems to het 
3 Bro- $6. diſtinction as to the kind of plea, in one caſe'it is to 
conſidered as a demurrer, in the other as an anſwer, 
Demurrer. A demurrer allowed, but without cofts, becauſe} 
x Vein, 232, as a demurrer only, without any anſwer, and c 
| | in by commiſſion. 
| - [Becauſe many times the defendant is not prepan 
to put in his plea or demurrer, or that there may 
= occaſion to plead or demur, or both, as well ue cor 
Y anſwer ; he is forced to move the Court for a de 
| to anſwer, plead and demur; which the Court gu 
| him] upon his undertaking not to demur alont. 
ö [Said, the commiſſioners, upon an ordinary dedin 
| 


have power to return nothing but an anſwer vil 
but if a plea or demurrer only be recurned, it will 
filed, as if it came in without commiſſion ; but att 
| defendant's peril as aforeſaid.] | 


dt agr. 
[If tt 


When return- [A dedimus is ſometimes made returnable Mmmif 

Ws  dilatione: and if the returning it be delayed, it n in | 

'Y ; be haſtened by motion. ] lure | 
| After contempt, [ After a contempt duly proſecuted to an ai porte. 
1 Lor. Ch. 99. ment, with proclamation returned, no dedimus lf o. 
go without motion, and affidavit of the party's inabiliWore an 
| to travel; or other good matter to ſatisfy the G erſe 
touching the delay.) | v con 

1 [Yet where the defendant was in contempt for ing.) 
. | appearing, and took a commiſſion to anſwer, The, 
. Court would not quaſh it, nor force him to appei N of e 
= EGG but ſaid, if the commiſſion had not been go, or | 
N but about it, the Court would have ſtayed it bel of 
1 ö appearance.] ee , untry, 
l Time to anſwer» [On oath made, that the defendant cannot auf no 
9 without fight of writings, evidences or good e on \ 
i without conference with ſome perſons twenty mils [No f 
0 more from London; the Court will on motion rial or 


fame ; 
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ion, give him ſuch time to anſwer as ſhall be thought LP. 8.] 
eceſſary. } 

The 20 will of courſe allow two motions for time 

p anſwer, and a third upon terms. - Vide Anſwer. 

(Said, if defendant be within twenty miles and fick, Defendant fick, 
Maſter ought, in ſtrictneſs, to go to him to take his 

awer: but the more common way is, it ſeems; if 

de at any diſtance to take a dedimus.} 
[Said, when the defendant is minded to take a — — 
Anus, commiſſioners may in ſtrictneſs be ſtruck, as fl. 
pon a commiſſion to examine: but ſaid, the de- 

ndant's clerk does uſually no more than call upon 

de plaintiff's clerk for two names, and put them into 

de commiſſion with two of his own.] | 

As in commiſſions to examine witneſſes, prove con- How their 1 
upts, and other ſpecial commiſſions directed by the amen wich 5 
ourt; ſo in a joint commiſſion to take an anſwer, cle k. 

e commiſſioners agreed upon are to be entered in a 

ook for that purpoſe, to be kept by the fix clerk on 

e other ſide, that has the carriage of the commiſſion, 

nd ſubſcribed unto by each fix clerk in the cauſe, or 

| their abſence by their reſpective deputies; ſo that 

alteration may be made of the commiſſioners* names 
preed upon, but by order: and the under-clerk ſhall [Ord. Chan. 47, 
t agree upon names after any other manner. ] 48.] 


* X : refuſes to join in 
miſſion, the Court upon motion will order him to then. 


in in four days, or ſome other ſhort time; and on Hind, 229. 
lure thereof, that the defendant have a commiſſion 
parte. ] 
If one commiſſioner dies, the clerk muſt name two Death of a com- 
ore anew ; and one of them muſt be ſtruck by the . 
Iverſe clerk, and the Court muſt be moved for a 
W I 882 with a new one added to the others 
ing. N c 
[There muſt be ſix days notice, excluſive of the Notice of exe- 
yy of executing the commiſſion, given to the plain- — — 
f, or ſome perſon named to that purpoſe, in tze 
be] of the dedimus, (generally the ſolicitor in the [I Px. Alm. 8.] 
buntry,) of the time of executing. | 
[If notice be given on a Sunday, it may do to exe- 
te on Saturday after. ] [Ibid.] 
[No ſecond commiſſion is to be granted, without Second com- 
clal order of Court, upon good reaſon to induce Pn - 
lame ; or upon the plaintff's own aſſent, ] 

I 2 If 


[If the plaintiff refuſes to ſtrike names and join in Where plaintiff 
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Negligence. [If the party, who has the carriage of: the co 
miſſion, neglect to execute it, the Court will 
new one to the adverſe party, and give him the eu 

_ riage of it.) £5 ge | 

Attachment for [An attachment, and other proceſs of conteny 

_ returning which iſſued for not returning the commiſſion and d 

the commitdon. fendant's anſwer, was diſcharged, paying the ordi 
fees; becauſe one of the plaintiff's commiſſioner x 

ſuſed to join with one of the defendant's to taket 

Lea. Rep. 115.] anſwer : and a new commiſſion was granted to indi 

ferent commiſſioners, named by the defendant.) . 
Cote. [If by che fault of him, who has carriage of thek 
> 1g commiſſion, the other is put to unneceſſary chat 
the Court will order the Maſter to tax him coſts; 
upon cauſe ſhewn, order the party in ſault to g 
ſecurity to pay them before he have a ſecond cu 
miſſion: and if he has the carriage of the ſecond ca 
| miſſion, to pay the coſts upon it alſo, if he ag 
fails. ] Py; 

Coſts, [If the party, who has the carriage of the en 
miſſion, gives notice of executing it, but does neith 
countermand notice in due time, as three or { 
days before the time, or as the diſtance of the pla 

Sc. may require, nor execute it at the time; | 
Court on motion orders coſts to be taxed for the 
verſe party's attendance. ] 


Anſwer ſwornin ¶ Notice being given of executing a commill 
the abſence «f the plaintiff's commiſlioners attending at the pli 5 mY 
miftcners, and day from nine till twelve, and from one or th 
three, and the defendant's commiſſioners came od [50 
and yet the anſwer was ſworn the ſame day: | poral, « 
plaintiff maved therefore that the anſwer ſhould lt 
ſuppreſſed. The Court ſaid his commiſſioners ſhoWſ/unatic 
have ſtayed till fix o'clock. ] 10 (Th 
One commil- One commiſſioner attending on each fide 1s Hmm 
ee _ ficient for the purpoſe of taking the defendant'vaWii%e it 
Hind, N ſwer, and returning the commiſſion; but in caſe Melamin 
of the plaintiff's commiſſioners attend, the defenuſtke a 
muſt have two commiſſioners to attend to take being c 
anſwer, becauſe no fewer than two can take the Clerk o 
5 {wer and return the dedimus. Up 
How return d. [ When any commiſſion executed is returned, of ide 
Wow 1 muſt be brought into Court, 5. 7. delivered to te Clerk u 
opened. clerk, or his deputy, by ſome of the commiffonai e take 
elſe he that brings it muſt make oath before. a Mf rece 
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bat he received it from the hands of ſome of the com - | 
niſioners, and that by his procurement, or conſen t, 

x to his knowledge, it hath not ſince been opened cr (Weft. P. ſect. 
tered. ] | | | 2 235. 
Which ſeems.a more reaſonable way of ſwearing 

2n what is ſaid to be ſometimes uſed, (viz ) that he 

\as neither opened it, or ſuffered it to de opened, &c. 

xr the word {ſuffered] ſeems as well to extend to the 

pening it without his knowledge or conſent, as with 
and it looks pretty hard to put a man upon ſwear- 

ng that that is not done, which poſſibly may with- 

ut his privity and againſt his beſt care be done.] 

[A dedimus ordinarily ought in ſtriftneſs to be re Return. 

urned, &c. by the day after the firſt coſts-day of the 

erm next after the iſſuing thereof, ſave of Trinity 

erm, and then by the ſecond coſts-day: but in re- 

ard country attornies generally come pretty late to 

own in the term, the clerk on the other fide will ſtay 

me time, or the Court will, perhaps, on motion, en- [Pz.Alm.$,g.] 

arge the time, | 
[No commiſſion executed and returned is to be 

pened or copied till it be truly returned and delivered 

o the ſix clerk, out of whoſe office it iſſued, or to his 

leputy; and if it be a commiſſion to examine, not [or. Cha. 46.] 

intil publication be duly paſſed in the cauſe.] 

[As a commiſſion for the purpoſes aforeſaid may be Peer. 

for a commoner, ſo may it be for a peer or peereſs. fer rr nt 

For the execution of which, vide tit. Anſtuer.] * 
[So may it be for a corporation ſpiritual or tem- Corporation. 


poral, or for a corporation and natural perſons.] + $6, 


(It may be alſo conditional, if the defendant be a Lunatic, 
lunatic, &c. ] | | | Px, Alm. 133. 

[The manner of appointing commiſſioners in ſuch How c mmiſ- 
commiſſions as ate herein before mentioned was (as I —— * 
fake it) heretofore the ſame as upon a commiſſion to : 
examine: but the examination on a commiſſion to 
uke an anſwer falling into diſuſe, and the buſineſs 
deing only to ſee the defendant ſwear his anſwer, the. 
Clerk on each ſide name any two they pleaſe. ] | 

Upon a motion to ſuppreſs'an anſwer, becauſe one Age of com. 
of the commiſſioners that took it was an attorney's mifhoner, 
clerk under age, the Court ſaid, if he be old enough 
0 take an oath, he is old enough to be a commiſſioner 
o receive an anſwer, But nete—This was fince the 

I 3 exa- 


1% Conn 


Country cauſe. A defendant in a country cauſe being entitled to: 


Hind. 229. demurring alone, (which is called a ſpecial! didimi 


| Hind. 229. the laſt return of the ſubſequent term. 


examining the party on the tenor of . the bill Wa 
diſuſed.] 7 8 


ay Game Motion to ſuppreſs an anſwer, returned upon! 
A. _ commiſſion out of the country, for want of being fignel 

dy the party, refuſed, the regiſter- cetifying thy 

there were precedents to warrant ſuch practice. 

Dedimus loſt. [If by misfortune the dedimus be loſt, the Cour 
will grant a new one. ] | 
Conduct of [Said, if a defendant, having a commiſſion to a 
Rood ſwer only, tenders a demurrer to the commiſſionen 
refuſes the oath, and refuſes to anſwer upon oath, they are to return 
[3Px.Alm.55.] ſuch his refuſal, and the reaſon thereof, together with 


the demurrer, and leave the ſame to the conſideration 


of the Court.] » 
Commiſion A commiſſion to take the anſwer of 2 perſa 
abroad, now reſident in a foreign country at war with us, muſt h. 
md. 62. executed in that very country; a commiſſion to ex. 


mine witneſſes at the neareſt neutral port. 


: dedimus of courſe, he is ſeldom called upon to anſmer ſe f 
| till the enſuing term, and then he generally applies for LY 


a dedimus to take his plea, anſwer, or demurrer, not 


and fix weeks to return it, which is of courſe, 

Return. The dedimus is uſually made returnable without 
delay, which if made out in term time, holds to the 

firſt return of the enſuing term; if in the vacation, ti 


However, by the practice, a dedimus is not retusnel 


till the ſecond return of Hilary and Trinity terms, be- ti 
Moſ. 176. cauſe the vacations between Hilary and Michacinay in qu 
Hind. 23% and between Eafter and Trinity are ſo ſhort. (4 
An ordinary dedimus, by which an anſwer or plea cant bear 

Ordioary order be taken, is made out by the fix clerks, without frre 
* returnable without delay, or on a day certain in tem bear 
Return. In the two ſhorter terms, when the defendant lives 00 
: a great diſtance from town, he muſt have a c, and 
Return, miſſion with a longer return than when he lives neat their 
town. The proceedings however are adapted to we in fu 

| convenience of both parties, and the time to be 2000 

Hind. 229, Jowed the defendant is ſettled by the clerks in cou kee 
on both ſides. ſome 


Anſwer, how The anſwer being prepared, the commiſſioners mean Mat 

taken and ſworn on the day appointed, and the defendant accompanied by 1 
by his ſolicitor attends with his anſwer, One of d 

| 2 . defendants , 


by commiſ- 
Gone, 


ö c o MMMISSION. ; a 


gelendant's commiſſioners opens the commiſſion and Hind. 235. 
interrogates the defendant, whether he has heard his 

anſwer read, and exhibits it as his anſwer to the bill of 

complaint of — 

One of the commiſſioners adminiſters the "oath to 
the defendant, laying his right hand on the Bible, or 
Naw Teſtament. 

« You ſhall ſwear, that what is contends. in this Oath, 

r anſwer, as far as concerns your own act and 
rf is true of your own knowledge, and that what 
relates to the act and deed of any other perſon or per- 
ſons you believe to be true. So help you God!“ 0 

The defendant muſt ſign his anſwer in the preſence 2 Atk, 290. 
of the commiſſioners. 

The commiſſioners ſhould be preciſe in the caption Caption. 
of the anſwer. The joint and ſeveral anſwers of two Mol. 238. 
defendants was on motion ſuppreſſed for irregularity, 
becauſe it was underwritten fzoorn only, and not both 
ſworn. For the form of the caption and of the oath, 
ſe Hind. 235. 

If there be ſchedules, they are all to be annexed to Scheduler, 
the commiſſion, 


r — 


— Wü —— * 2 


COMMISSION TO EXAMINE. . 


1 is either to examine the parties, or rin, 
others, as contemnors, Ee. 
[A commiſſion to examine witneſſes is ſometimes to What. 
examine them to the cauſe, or to ſome particular point 
in queſtion ; ſometimes to a contempt. ]J 


[Examination to the cauſe is ſometimes before . 


hearing, ſometimes it is after; as upon an account re- 
ferred to a Maſter, or upon new matter ſtated at the 
bearing. ] 

[Other times it istoexamine witneſſes beyond the ſea; Abroad. 
and then if they be foreigners, to examine them on 
their oaths, and the oaths of ſkilful interpreters. And 
in ſuch caſe, when it is apprehended the returning it by 
acommiſſioner, or ſome that may make oath of the true 
keeping it, will be too much delay, the Court will 
ſometimes order, that a commiſſion be delivered to a 
Maſter to ſend by the poſt z and that here ceive it back 


by the poſt when executed. ] la Ch, Ca, 76.] 


Is . [Sometimes 
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10 COMMISSION TO EXAMINE. 


| [Sometimes it is alſo to examine witneſſes in peng 
tnam rei memoriam. | 4; 


i 


To examine Witneſſes. 
Account. { PHOUGH a cauſe be only matter of account, 
| $0 f which may be, and ordinarily is, examined to 
after hearing; yet where a defencant deſired a com. 
miſſion before bearing, the Court granted it, as being 
what he had a right to.) 52580 
Rejoinder, [Before this commiſſion iſſue, the plaintiff is or. 
= Ng dinarily to reply, and to ſerve the defendant with 1 
ſubpœnd to rejoin, and upon the return thereof give u 
eight-days rule to rejoin 3 which the defendant haying 
done, or the eight days being expired, the-complainant 
may give two ordinary return-days for the defendant 
to produce his witneſſes, and then a peremptory day; 
| before which if che defendant comes in, he may join 
Toth. 20.) in commiſſion with the plaintiff; or if the plaintif 
2 always gran- think not fit to join in commiſſion, the deſendant may 
* — 3 caule of courſe, upon petition or motion, have one er part 
Os [Though this commiſſion to examine is not ordi- 
nariſy to be granted till the eauſe be at iſſue; yet if 
witneſs be very aged or ſick, the Court will fone- 
times order it even before anſwer, ] | 
Subpernato te- [If the defendantrejoin gratis, or the parties goto com: 
3 Caſes, x; ] Miſſion by confent, there needs no ſubpænd to rejoin.] 
inland anſwer. If the plaintiff be minded to go tohearing on bill and 
Hearing, anſwer, then he neither replies, nor takes a commiſſion, ] 
| Whoto have the [ The plaintiff is ordinarily to have the firſt taking 
| 228 it. out and carriage of the commiſſion to examine.) 
[1 * (But if the defendant has witneſſes which live be- 
ond the ſeas, where the plaintiff has none, it ſhould 
1 * otherwiſe; for in ſuch caſe he ſhall have a com- 
miſſion granted bim for examining his witneſſes only.] 
[And ſo he ſhall, if his witneſſes here live a long way 
off the plaintiff's, as 60 or 86 miles] 
[50 if when the cauſe is at iflue, the plaintiff will 
not go on to commithon, the defendant may have 3 
commiſſion to examine his own witneſſes, and hall 
Crom. 16. have the carriage thereof.] | WM 
4 ' [So perhaps, if the plaintiff commit any groſs abut 
in the execution of the firſt commiſſion, the defentaat 
ſhall have the carriage of the ſecond.) 4 [Th 
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[The ancient. way of naming commiſſioners, . it = commit- 
ſeems, was this: the plaintiff 's clerk firſt named one, . 
to which the defendant m ight give general exceptions z 
the defendant named the ſecond, the complainant the 
third, and the defendant the four th. J 

[But now, when a party is intitled, and minded ta 
take out a commiſſion to examine, his clerk or deputy 
calls upon the other parties for four commiſſioners? 
names, which being given him in time, he gives the 
other four : and after each clerk has conſulted - his 
client, or the ſolicitor, he ſtrikes out two of the four 
delivered by the other. Firſt, he that has the carriage 
of the commiſſion ſtrikes out one of them named by 
the other, then the other ſtrikes out one of his, and 
ſo each one more; and the four remaining are the [Com. Sol. 294] 
commiſſioners. ] 

[The common exceptions to commiſſioners are Exceptions to 
theſe ; commilBonten, | 

{That he is of kindred, allied to the party for whom 
he is named, ] 

[That he is maſter to the party, his landlord, or 
partner.] | 

[That he hath a ſuitin law with the party adverſe to 
him for whom the Commiſſioner is named ; or is of 
Council, or is attorney, or ſolicitor, or follower of 
the cauſe on one ſide.] 

[That the party is indebted to him; or any other 
apparent cauſe of partiality or ſiding with either party.] (Toth. 20,2r.] 

Heretofore it was commonly uſed, that either party 
might give exceptions to one, and they ſeldom gave 
exceptions to more.] | [Toth ar] 

[1f the adverſe party does not give or ſtrike names Commiſſions en 
intime, he who is to have the carriage of the com. Fs. 
miſſion may by order, upon motion, name all the four, 
and have a commiſſion ex parte. ] 

[Where a commiſſion is granted ex parte, there needs 
no notice to the other fide of the execution thereof. ] [3P*.Alm. 61.] 

Said, after a /ubpaynd to rejoin ſerved, and com- 
miſſioners names called for in term of the defendant's 
clerk, who refuſes or delays joining in commiſſion till 
the ſecond ſeal after term, the complainant's clerk may 
make a commiſſion ex parte. ] 

[By the ancient orders and courſe of the Court, the When granted. 
commiſſion was not to be granted but for age, impo- 
tence, or remote diſtance of place, ] : lor. Ch, 9.] 

LBut 


122 


. Ch. 109. 

Px, Alm. 17.] 

Depofitions ſup- 
pteſſed. 


Ia Ch. Rep. 
393+] 
Ircegularity. 
[Cl Tut. 30.] 


Commiſſicn re- 
neucd in what 
Caie, 


[Or. Ch, 1c3.] 
What notice of 
executing the 
commithon, 


[Com. Sol 29. ] 


Im. Sol. 30. 
Px. Alm. 8. 


COMMISSION TO EXAMINE. 

[But now the order is only, that no commiſſion to 
examine witneſſes ſhall be executed in or near Lond 
nor within ten miles thereof, without a ſpecial order, 
to be obtained upon affidavit of the party's inability to 
travel, or other good matter ; and all depofitions taken 
contrary hereto ſhall be ſuperſeded and ſuppreſſed iy 

fatto, and not allowed to be read as evidence at 
hearing; and the parties who cauſed the ſame to be 
executed are to ſuffer ſuch puniſhment for their con- 
tempt and irregularity as the Court ſhall think fit.] 

Cle is irregular for the clerk of the ſolicitor in the 
cauſe to write as clerk in the execution of the com- 
miſſion; and the Court has in ſuch caſe ſuppreſſed the 
depoſitions, } 

[Said, a commiſſion to examine cannot be diſcharged 
upon a petition without reference and a certificate (of 
irregularity).] 

[If by default of him that has the carriage of the 
commiſſion, or his commiſſioners, nothing is done 
thereon, he ſhall bear the charges the other fide was 
put to about it, either for fees of court, bringing or te- 
taining commiſſioners or witneſſes, or otherwiſe, tobe 
aſcertained by the oath, of the party, or him that dil. 
burſed the money for him, and ſhall renew the com- 
miſſion at his own charge.] 

[He who has the carriage of the commiſſion, or his 
commiſſioners, muſt either in perſon, or by note left 
in writing at the place of the uſua] abode of the party, 
or his ſolicitor, or ſome other perſon mentioned in the 
label of the commiſſion, give 14 days notice of the time 
and place of executing the commiſſion, 1t is ordinarily 
done by note under the hands of two of the commiſſioners 
to ſome perſon mentioned in the labels to that purpoſe.) 

[If notice be not given of executing the commithon, 
the Court will ſuppreſs the examinations, and grant 
the other a new commiſſion. ] | 

[Said, if notice be given of executing the com- 
miffion, and at the day appointed the commithon 1s 
opened, and nothing done thereupon, and no adjourn- 
ment made, the commiſſion is loſt, except the other 
ſide agree to adjourn or take new notice. But if the 
commiſſion be not opened, and he who has the carriage 
thereof gives new notice and then executes it, this 153 
ſufficient execution, unleſs in the meanwhile the other 


ſide had obtained and ſerved an order to ſtay N 
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till the coſts of the former day be paid, and that they 
ace not paid.] 

[Where only one commiſſioner on each fide met, the Commiſſion 
plaintiff's commiſſioner went away without doing any eewes. 
thing, and ſo the commiſſion was loſt z the Court 
ordered the plaintiff to*pay the defendant his coſts, and 
that there be a new commiſſion, and the defendant to 
have the carriage of it, ] | | 

[Due notice being given, if the one ſide produces Notice. 
and examines all his witneſſes, and the other ſide does — omg 
not, but prays a new commiſſion ; if it be granted, he 
that prays it ſhall bear all the charges of ſuch renewed 
commiſſion both in court and in the country, and as 
well for the charge and entertainment of the other's 
commiſſioners as his own ; and the other ſide ſhall be 
permitted to croſs-examine the witnefles produced by 
him that renews the commiſſion. ' But if the other ſide 
will examine any other witneſſes of his own, then he 
ſhall bear his own part of the charge. The charges 
above-mentioned to be aſcertained by the oath of the angie — 
party, or of him who diſburſed the money for him.] 18. * 

[Where a commiſſion loſt by the fault of him who commiſſion loſt. 
had the carriage of it, is renewed, the other fide com- 
monly hath the carriage of it.] | 

[Said, if the commiſſion become void by error of the n 
clerk in making it, the coſts ſhall be borne by him, and Error, 
that ſide for whom it was taken out, and who had the Coſts. 
carriage of it.] | | | 

If commiſſioners on both ſides attend the executionof 3 
acommiſſion, and one fide examines, andthe other neither x4 one Gde does 
examines nor puts in interrogatories, he ſhall never do it not examine. $I 
afterwards without order of Courton good cauſe ſhewn.] | 

[So where the defendant joins in commiſſion, &c, 
though his commiſſioners do not attend. ] 

{Bur if affidavit be made of ſome reaſonable cauſe of 
non-attendance, and that neither the party (who did 
not examine) nor any for him, or by his direction or 
knowledge, has ſeen, heard, or been informed of the Ws | 
depoſitions taken, or any part of them, nor willingly 1 
will ſee, Cc. till he has examined, or till publication, _ 
the Court will grant him a commiſſion to examine. ] | | 

[And ſo upon an examination in court before the . 8 
examiner z and the Court in ſuch caſes will order pub- 1 
lication to ſtay ſome time.] | 

He, at whoſe inſtance a commiſſion is renewed after Renewed "8 
former commiſſion executed and returned, and he by 3 4 

| . the p '* 


1Ch. Ca. 274-] 4 


—. pp p / / , n 


34 — 
* 


x — 
4 PET” — * 


—— 


ä ——_ * 
* 
n : — a 
YA —— — —— Ao - * 
3 = 7 
— tw Y. — — 2 * 
1 wo - —— — Ta . 
-, 2 I 2 — = w- AM 
— 3 — ad * 


— — 


— — * * 
4 P 
« > 2 — 


124 COMMISSION TO EXAMINE. 


the default of whom or of whoſe commiſſioners a former 

| : _ commiſſion was not executed, and isthereupon renewed, 
ſhall at his peril examine all his witneſſes on that re. 

newed commiſſion, or ſhall examine them in court by 

1 the end of the term it is returnable, without any more 
4. Aln, 18 ] or further delay.) " . 
publics ion. [Where publication is paſt, no commiſſion: to ex. 
Icom. Sol. 3-] amine can be granted or renewed without ſpecial order. 


Subpœns. Heretoſore ſubparnas were frequently granted for 
— Rep. witneſſes to appear and teſtify before the commiſſioners, 
Sum a. one. [But the general courſe now is, the commiſlioners 


by note or ſummons under two or more of their hands 
call the witneſſes before them. But I think no attach. 
ment lies againſt the witneſſes for not appearing 
- thereon, ſeeing no-writ is directed to them, nor the 
great ſeal ſhewn them.) | 
[Where a witneſs refuſed to be examined before 
commiſſioners, the Court upon motion granted a ſu. 
prend for him to be examined in court, at his own 
coſts; and, it ſeems, is the method ſtil} taken with 
Loi. Tat. 9. them, if they refuſe to appear or be examined. 
[Where the witneſſes are duly ſerved, &c. (and are 
[x Px, Alm. 19. able) but do not appear, a new commiſſion may be had 
Com, Sol. 30.] upon oath thereof. ] | | 
Witneſs may re- [Faid the witneſſes may refuſe to appear or be ex- 
my cha'8** amined till their reaſonable charges be paid them for 
{Com, Sol. 30.] their pains, loſs of time, and expences.] , 


ech tie ought to exhibit interrogatories : and ſaid, 


the Court diſlikes the commiſſioners examining the de- 

[Cl, Tot. 15-] fendant's on the plaintiff's interrogatories ; or & contra. 

Witneſſes how { The commiſſioners muſt themſelves examine wit- 

to be examined. neſſes, and not leave ſo weighty an affair to their clerks 
[Com. Sol. 31.] or otbers.]) | 

| [ They ought to examine them but to one interro- 

gatory at a time, and not read another to them till they 


[ibid.] have anſwered the former. ] | 
| [They are to hold the witnefles to the point inter- 
Lic.] rogated, ] ; 


[They are to take what comes from them in anſwer 
to what they are examined, and not upon their fight 
and reading all the interrogatories to let them ſet it 
down themſelves. But after they have been examined, 
they may ſuffer them upon better thoughts to amend 


few. Sol 31. their examination (which is not to te ſoffered on an 


Px. Alm. 21.] examination in Court).) 


Ly [A wit- 


[A witneſs may bring ſhort notes along with him to witath.) 
help his memory, but not the ſubſtance of his depo- 
ſitions, nor may he tranſcribe ſuch. notes verbatim. ] 

The commiſſioners ought not to aſk idle queſtions, Commiſſioners 
des the matter of the interrogatories, nor ſet down <9nduRt. | 
impertinent anſwers z but all material anſwers truly. ] (Com. Sol. y1.} 

[One commiſſioner may be examined as a witneſs commiſſioners. 
by the other commiſſioners, ſo he be examined before Witael. 
any witneſs hath been examined in his preſence, &c. | 
but otherwiſe his depoſicions will be ſuppreſſed, becauſe 
he heard or ſaw the other's depoſition. } [2 C1. Tut. 29 } 

It is uſual when an adjournmentis made, to make a ayzjourament. 
memorandum thereof, which the commiſſioners ſign, ] 

[A ſpecial commiſſion was granted to examine the 
quantity and value of certain ore, &c. The ſix clerks 
appointed time and place. PerCur.—'The time and place 
is only for the firſt meeting of the commiſſioners z but 
after they may adjourn- to another time, or another f, ch. ca. 
place.] "IE | 282. 

(If a commiſſion be adjourned to another day Adjournment. 
and place, and witneſſes are examined, the time and 
place where ſuch examinations were taken ought to be 
mentioned and ſet down in the title of the reſpective de- 
poſitions; becauſe in an indictment of perjury the 
place muſt be mentioned, and I ſuppoſe proved. ] 

[The examinations are to be ingroſſed in parchment, Examiaations, 
and the commiſſioners are to ſet their hands to every om gg 
ſheet and ſchedule, and to a certificate on the back of 
the commiſſion, that the execution thereof is contained 
in a ſchedule or ſchedules thereto'annexed ; and the 
whole is to be cloſed up, and ſealed with the com- 
miſhoners” seals, and to be delivered to a Maſter by one 
of them, or to be ſent up to the Court by one ho 
muſt make oath, as on the delivery of an anſwer.] [. Alm. 19.] 

[Being fo delivered, the examinations are not to be How hept. 
opened or copied till publication be duly paſſed.] 

[If the commiſſioners cannot agree, or meet with Irregvlarities 
any obſtruCtion in executing the commiſſion, that, or * 
what elſe is neceſſary to inform the Court of, muſt be 
certified by the commiſſioners in the return of the com- 
miſſion, ] 

[Where commiſſioners of one ſide certified irregu- and verificd by 
larity, and both or one of the other fide made affi- 22 
davic, the Court ordered the commiſſioner on the other 


lid? to make affidavit too: for the Court in ſuch caſe 


15 will 
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will order what ſhall be thought neceſſary for diſcovery 
[Px Alm. 19.] of the truth of the fact. "the 
Traminer ſeat. [Where there is a diſagreement of the commiſſionen 
in the execution of the commiſſion ; or where there is 
1 any other ſpecial cauſe that obftruAs the execution of 
— 5 * it; the Court will ſend down an examiner into the 
1-39: country.) | ; N 
[The Court will ſometimes order commiſſioners 
[Toth. 40-] touching partiality and practice.] 3 
Commiſſion to Exhibits of writings were alleged to have been al. 


larities ©” tered and interlined ſince the commiſſion to examine 


fx Ch. Caſes, witneſſes executed: the Court granted a commiſſion to 


273] + examine this matter.] - 
$57 wag thereof {Where commiſſioners on one ſide certified partiality 
"0 in the other; the Court ſeemed unwilling to take any 
notice of it; ſaying, let them certify the matter com. 
_ mitted to their charge. And if there be miſdemeanor, 
[Cary Rep.43.) Jet the party wronged make affidavit thereof, &c.) 


tified. 


- Irregularity cer= [A joint commiſſion iſſued to examine on both parts, 


directed to three, four, or two commiſſioners,- three 
met and examined witneſſes, and appointed a new day 
to examine more: the defendant's commiſſioners took 
up the commiſſion, carried it away, and came not at 
the day appointed. The plaintiffs commiſſioners came 
and examined witneſſes, without having the commil- 
ſion; and certify theſe with the former depoſitions 
taken, and the whole matter.] 
Subperi duces [The Court ordered the depoſitions certified to be 
1 ſealed up again, and remain here: and awarded a ſub- 
5 pœnd duces tecum againſt the commiſſioners, to bring 
[Prac. H. Ch. in the commiſſion, and thereupon the Court would take 


_ further order. | LTC 
TSS A witneſs examined at a commiſſion, ſwears re- 
P. w. 406 flecting words; yet he ought not to pay coſts: it 
9 being the commiſſioners“ fault to take down ſuch de- 
poſitions. | | 
Abatement, A commiſſion being granted to examine witneſſes at 


Algiers, the plaintiff died; by which in ſtrictneſs, the 

3 T. W. 195. ſuit abated : but as the witneſſes were examined there 
before notice of the plaintiff's death, the examination 

was held regular. And it was ſaid, that in a caſe where 

witneſſes had been examined on-a commiſſion after the 

demiſe of the crown, but before notice thereof, it had 

been held, that they were liable to be indicted for per- 

jury, if they ſwore falſe. 1 


. A A S8 A 0 > 


my 
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gatories, and publication paſſed, the plaintiff ought 
not to have a commiſſion to examine witneſſes, in order 3 P. W. 413. 
to falſify the defendant's examination. 
If a commiſſion be taken out in vacation and has not 
a certain return, but only fine dilatione, it does not ex- 


pire the firſt day of the following F: but may be , yern, 17, 


continued in execution the whole of the next term, to 3 AK. 593. 
the laſt return. | 
After depoſitions under a former commiſſion have Depoſiions, 
been ſeen, the Court will not ſuffer additional inter- 3 A k. 594+ 
rogatories to be exhibited under a new one, but con- 
fined defendant to the proving exhibits, and croſs ex= 
amining a perſon already examined for the plaintiff, but 
not to examine any new witneſſes. ; 

Plaintiff may ſerve any two of the defendant's com- Notice. 
miſfioners with notice of the execution of the com- "0 
miſſion, and is not tied down to thoſe only which the 
deſendant ſhould chooſe ; for if it were fo, and either of 
them ſhould be dead, or they ſhould be abſent from 
the place appointed for the execution of the commiſſion, 
it could not be executed; and therefore the Court 
lets four - commiſſioners ſtand to guard againſt ſuch 1 
accidents. : | | 

A commiſſion to examine witneſſes in a foreign Execution. 
country at war with England, may be executed at the where. 
neareſt neutral port. | 3 

Upon an application for a commiſſion to examine Ty examine 
witneſſes abroad, to ſhew that legacies given by two abroad. 
codicils were both intended for the legatee, the legatee 1 Bro. 449 
ought to ſwear ſhe believes that to be the teſtator's 
intention. 

However, it was afterwards determined, upon mo- 
tion for a commiſſion, to examine particular witneſſes 
abroad, that in order to obtain it, it is ſufficient to 4 Bro. 89. 
ſtate by affidavit their names, that their evidence is 
material, and that they are abroad. On motion for a 
commiſſion to examine witneſſes abroad, it ought to 
be ſtated in the affidavit that the matter aroſe abroad, 
or ſufficient read from the anſwer to ſhe it. 2 Bro, 273. 

When a commiſſion is executed abroad, the perſon How returned. 
who takes out and returns it muſt make an affidavit 
that he received it from the commiſſioners, 4 Bro. 100, 

After a decree, the Maſter may examine witneſſes, After decree. 
but ought not to do ſo by his clerk, The ſame * Subpeni, 

iſſues 
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| After the defendant has been examined on interro- Publication. 
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iſſues as to bring them before the examiner, which is 


e 3 Vez. juni 503. 


Commiſſion 
after a decree. _ 


the ſame as a ſubpœnd to anſwer; but the label ex. 
preſſes the purpoſe. Upon an examination in the 
country, the body of the writ expreſſes that it is th 
teſtify. 2 * e 
Decrees in the Exchequer always expreſs, that the 


Maſter be armed with a commiſſion toexamine witneſſes, | 


and power to direct the ſame to the country; it was ſofot- 
merly in Chancery, After a decree, however, if the 


3 Vez, jun, 60% 
| Depoſitians 
filed. | 


Duplicate of the | 
commiſſion, 


Mafter ſees cauſe tor a commiſſion to examine witneſſes / 


in the eountry, he certifies that it is neceſſary, and the 
Court upon motion grants it. 

The depoſitions, when returned, are filed by the fix 
clerks; but thoſe taken before the Maſters are kept 
in their office, 

In ſome caſes the Court will indulge the defendant 
with an order for a duplicate of the commiſſion, ef. 
pecially if it be doubtful whether the plaintiff will ex- 
ecute his commiſſion or not; and if he be forced on 
the defendant, as in an injunction cauſe, and where 
the plaintiff who has the carriage of the commiſſion, 
refuſes to give notice of the execution. | 

Commiſfioners ought to be indifferent perſons ; and 


| after commiſſioners are ſtruck, if it be diſcovered that 


one of the commiſſioners is nearly allied, of council, 


Form of com- 
miſhons abroad. 


Hind, 398, 


ſolicitor, or partner with the plaintiff or defendant, or 
any cauſe of partiality can be ſhewn, the Court on 
motion or petition will order the party to name com- 
miſſioners de novo, in the place of him complained of, 
or that the commiſſion iſſue ex parte. 
A commiſſion to examine witneſſes beyond ſea, ina 
foreign language, differs in point of form from the or- 
dinary commiſſion to examine generally, For the 
form of the commiſſion, vide Hind. 309. 
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lr the defendant does not Thew cauſt agafhſt a com- kr . 

miſſion, and yet will not jorn, the plaintiff may 45 Bud 

on motion; have à Edmiiifion'2# parte, and go alone. J ter Alm, 64. 
Said, the complainant may have this co miſſion 6 


| 3 Ar A | ON Before ſubyara, 
fling the bill, even before 2 ſulywvna; but that I ſup= 71. KN 
pole is only de bene efſe.] V ide Witneſſes, Examination. 
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THIS proceſs iſſues after a non g inventus, returned igues when, 
upon an attachment, with proclamations. } 

It is uſually directed to ſuch_ commiſſioners as the row duets, 

laintiff names, which are commonly four, and one 

) = of them bailiffs, ſometimes it is directed to the 

beriff - + | Y We, owl 

Said, the commiſſioners may break open his houſe to Power of com- 

ike the T or aun be nend of another where _—_ 721 

[If be be taken in or near Londen, in term, or the Fleet prices. 

me of public ſeals, they are to bring him to the Fleet] 

But if the party be taken in the country, the com- Security for ap- 

niſioners may, at their election, either bring him to pearance, 

vurt without delay, or take bond with good ſecurity * 

othe Maſter of the Rolls in 100 J. penalty, with con- 

tion for his appearance, Sc) | 

[But if the return be of any long diſtance, &c. and Bail. 

de party offers good bail, the commiſſioners ought to 

te it, (though after decree,) and not keep the party 1 907 

do has offered bail, lingering in priſon in their houſes. | [ach Rer. 263. 

(If the commiſſioners refuſe to teturn the writ, the Return of the 

ourt on motion or petition will order them to return wit. 

; which order, if upon ſervice they do not yield 

edience to; proceſs. of contempt may iſſue agaiaſt 


5 K [Where 


1 
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Eſcape, [Where private perſons. are made commiſſioners, i 
| » theyſtake/any of 6301 Bag 0 4, ter N | 
Court op athdayit ap 755 iyen io (hey 
Com, Sol. 31. cauſe to rhe contrary, will r them on 'Cotnmitts 
Toth. 38, 39+ till they bring him in, or pay the debt, &c.] 

Reſcue. [So if any reſcue bim, the reſcuer will be ordered u 
ES, ſtand committed, Sc.] 

Wife taken [A wife was taken upon this proceſs and carrie 
withourthe pqund to priſon, and kept very cloſe, the huſband nd 
being taken; the Court ordered that ſhe ſhould be d 
dpdhßarged and coſts paid her, as well in reſpe& of 
H. C. 11 bringing her in without her. huſband, , as her being 
hard! 05 dealt with.] 
pon a return of non off — by dhe 'n 

—— or any two of them, the Court will, 
motion, order the party to ſtand committed, and 
that purpoſe the 8 2 grants his warrant to th 
ſerjeant at arms. | 


BEL But 


Non eſt inventus. 


| Th 
To whom di- A tommiffion of rebellion is 4 writ iMuing out ” 
ae. and under the ſeal of the Court, directed ſometimes ¶ Much 


the ſheriff, but generally to commiſſioners Jointly a 
ſeverally commanding them.“ to attach or cauſe to 
attached (the defendant), whereſoever he ſnall be fou 
within the kingdom of Great" Britain, as a rebel u 

Hind. 116. =contemnor of our laws, Ge“ and is uſually 'direded! 

ſuch commiſſioners as the plamiff appoi ints, commonl 
ſour in number.) 

How executed. Upon this writ, the party may be 3 upon 

| Sunday, or in any privileged place; the commiſſione 

may break open houſes to take him; but in ſuch cis 

it is adviſable: for them to have « beste. ones wit 

them. Res 

| It may' be executed 01 on a banden though it iſſued 

1 Atk.57- want of an appeatance,” or eve tor want of an aufe 


0 


ed., 216. 


only. 
2 P. W. 657, By the courſe of the Court, a i commiſſion of rebel 
In notis. jfſues only to the ſheriff of Middliſex. - f 
A party taken upon this F cannot be bailed 
Hind. 117. a juſtice of the peace, _.- 
+, . If the proceſs be in execution, as bor nee 
an order of the Court, whereby coſts are adjudged Where 


de paid, on non-performance of a decree, the cog requi 
miſſioners ought not to bail the party, but ſhould kl — 
him in cuſtody and.bring him into court n- — 


of the return ; and on motion, he will be turned 0 


7.” e 4 my 4 


Wio the Fleet priſon tilt he performs the duty and pays 


Ui niſſton. =T [12 35 _— 

But commiſſioners of rebellion, where it is upon 

e ordinary, proceſs, not only ay, but ought to take 

bond as a ſecurity for the defendant to appear. Buob. 30. 

f the defendant be taken upon a commiſſion of re- Cote. 
* iſſued ieregulactys the idefepdpar hall : Vern. eg 
ave ' v4 9% , 
Tan dio at law be brought bar. ad aſfaule. and ii. 
attety, or falſe impriſonment, in executing a com , 1 
nikon of rebeſlion, an igjunction will be granted: 

ecauſe the irregularity can only be examined in this 1 Vern, 26g. | 
burt. 7 
f an ** be x with * — of the Leber? ne Eſcape. 

y will be committed till they pay the debt. Hind, 118, 
Though a commiſſion of rebellion may be executed Whes executeds 
n 2 Sunday, yet the Chancellor ſaid, that he ſhould 

uch diſapprove ſuch an execution of i it, unleſs in caſes 

i abſolute neceſſity, and if executed in church, would 

din the commiſſioners, and that they would have I. 8. 

en puniſhable at la). 13 June 2797. 


OM MISSION FO EXAMINE: 
PARTIES. | 
This is either upon a Contempt, 
(Vide Examination, Contempt, ) 
or, —to à Cauſe. 


[And this either before or after hearing. Vide Er 
ami nation, Parties.] 


Commiſſion to examine Stranger s to the Cauſe : 
As, Contemnors, Workmen, Sc.] 
here are ſeveral other Commiſſions, as the matter 
requires; as touching Lands and Buildings, ] Pr. Alm. ga! 


——— To diſtinguiſh lands. ] | Ibid, 110. 
— To divide them. 3 Ail. 83.] 1 


K 2 , 
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the coſts of his contempt, «which are 505. and 65..8 d. Hind. 1. 7 wn 
to each commiſſioner, 88 makes a return to the Bunb. 23 [> 
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Iz. To divide by conſent] “ 
Tibid. 97.) [——— To divide and give 3 ak C 
[Ibie. 11. To ſeparate lands by oath of a) 

Ls im [r——— To. view and Lorry incroachmen i [] 
[7% 3 duildings.] 
166. * — To the ſheriff to deliver pollen of: | | 
[Cl. Tut, h. off decree] ! © 26 b. the 
OY I To ſurvey and examine the metes be up. 

of lands; and to affign the bounds, and'determingily u 
cet rot.] - the matter if they can; and to certify the Courtw — 
| they do. 
11 Pr. Ala. 38. [= faſſiſtance, which parſues an injua 
and is much of the ſame nature.) 
Pr. Alm. 6r. - To raiſe the poſſe comitatus and deliver pu 
4 * 383. ſeſſion, and bring thoſe found on me land to Feilen 
CO 


Touching other matters; as, 


fr Px. Alm. r= To fell timber, and thereby levy a ſun i 
15.) money purſuant to an order of Court.] 
Lol. Tut. Ch, o fell trees ſufficient to repair beute, x 
06-3 cording to an order of Court.] 
[——— Io take an infant out of his guardian's han 
| he firſt ſued by, who refuſes to deliver him ont} 
II Px. Alm, order of the Court, and to deliver him to one 
177.1 pointed by the Court.] 
10. Tot: 317: [——— To amend miſtakes in the engroſiment 
8 depoſitions.] 


[1 Px. Alm. Ta receive writings of 4 defendant, len 
134+] he hath conſeſſed in his anſwer. ] 1. I 
[Cl. Tut. 28 1. To hear and determine all matters in con than | 
2 28. verſy depending in this court, between the p mand 

and geſendant. the ( 


lei. Tot, 366.] [ To take the defendant's anſwer, exam 'S 
witneſſes, and to hear and determine the matter,] 
To examine whether a defendant W] ö. 


eſt, P. able to travel here to court at the return of 2 


ect. 36.] ceſs, as was ſworn per affidavit. ] | 65. 
[: Px, Alm, [ To examine ſequeſtrators touching the pt | 

proac 

138. Vide Seque/tration. ] office1 

proce( 

(lt 
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COMPTROLLER OF THE HAMPER. - 
Hk attends daily on the Lord Keeper in term time, 
and on ſeal days out of term] 
His office lsto recrive all writs, and whatever paſles 
the great ſeal, from the clerk of the Hamper, ſealed 
up in bags; and to open the bags, and take an ac- 
unt of the number, nature, and kinds of what he ſo 
receives, and enter the ſame in a book, whereby to 


— 


charge the clerk of the Hamper. ] ok 
n 093331IROD 23+ 314 Ay 
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CONTEMPTS AND - COMMITMENT, 

n 43 MANS ee 
Proceſs of Contempt. 
Subpænd. i Me: enn 2c 
Attachment cum Proclamatione. 
Interrogato rie. a 
Demurrer, Infant. 


Dtäecree and Cas. 


1 


, : 
* * 


A 


{ A Contempt is a diſobedience to the Court, or an what. 
oppoſing or deſpiſing the authority, juftice, or 
lignity thereof. . 1. 
[lt commonly conſiſts in a party's doing otherwiſe 
than he is enjoined to do; or not doing what he is com- 
manded or required by the proceſs, order, or decree of 
the Court, ] 4 ; © — v * 
[Sometimes it ariſes by one or more, their op- 


n ng or diſturbing the execution or ſervice of the - b- 
74 _— the Court, or uſing force to the party that (Toth, 33] 1 
Its ; ; 4 N 0 f ' 4 = 1 

FE: [Sometimes by. uſing words importing ſcorn, re- | 
proach, or diminution of the Court, its proceſs, orders, 1 


oficers, or miniſters, upon executing or ſerving ſuch [ 

proceſs or orders. ] 1 
It is alſo a contempt to abuſe the proceſs of the 
Court by wilfully doing any wrong in executing it, or 
K 3 making 


„ 


* 
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- making uſe of it as a handle to do wrong; or to +» 8 


any thipg/ under colour of'preterice of procęſi or a. 
thority of this Court, without ſuch proceſs or authority:] 


Al. n. gien parties or prejudicing mankind before. the ci 


T „ 
[Toth. 4. lt iis à great contempt to terrify a witgels that v 
be 7 N 520 W en C 

llt is an exceeding high. contempt to. fargt 
A the * or ſeal of "be cane * 
| Welt — 
How puniſhed, For any direct and poſitive contempt, 3 party may 1 
n not only be taken into cuſtody, but committed to the 0 
[Weſt.SeQ.32-] Fleet during the pleaſure of the Court.) | cm 


[But for à bare contempt in not doing ſomewhat, 
LIbid.] then only till he obey and perform; for,] of 
[A contempt in doing ſomewhat againſt the order of il)” 
the Caurt is accoupted much greater than/ombitting's Wi! 
do ſomewhat commanded ; ſeeing the one is wilful, the a 
other not always ſo, And beſides, what is only not 14 
done, may be done4” but what is once done, cannot | 
be undone; though its effects may often be made ul 


1 ceaſe, or repatation may be made.] n 
= 4 Though a proceſs be irregularly iſſued, it may bez * 
fot. Tut. 12.] Contempt to diſobey it.] Aids | ( 
Contempt diſ- [Where a man 18 impriſoned upon mere -contempts 90 
changed. paſt, he may be diſcharged, ex gratid, after ſufficient WM * 

impriſonment, or he may be otherwiſe diſpenſed, with. N. 


But where it is for non; performance of any order d f g 
Court, ſtill in force, between parties, the contempter = 

is not to be diſcharged ill he has yielded obedience ; z. 
but the Court may Nipenie wich the performance of the ; 
FCom. Sol. 21.] ordet for a time. ] eee 
Bund to appear. Sueh as are brought in upon proceſs af contempt [ 
X muſt (if they will have their liberty). enter into bond 
to appear de die in diem, and not to depart” without leave 
[C-m. Sol. 37-] of the Court; elſe they will be committed to the 
Fleet.} e 


| {, mer 
[Where à defendant was taken or brought in upon! 

25 OY commiſſion of rebellion, he was forthwith committed; 1 > 

Proceis, | becauſe he had fat out all the ordinary proceſs of cone rog; 


tempt. ] — | 
For the contempt of not appearing upon a e viſe 
ad reſpondendum : or having appea red, orb anſwering; de 


there goes an attachment of courſe. Then, upon " 
1 © 4 . . 3 f ! 


II, 


N 


* 
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H ixventus returned. to it, an attachment and procla- | 
nation... On the like return of this, a commiſſion u,; Fool 
«bellion. Upon the like, retufm to this, then Lad. 
Keeper grants an order for his wartant to the (erjeant aer 
at arms, to take the defendant,- Sc. Upon bis nan 9/4 + * 
inventus, the Court grants a ſequeſtration- Ji js vid (> 
Mie; If the defęndant has appeared, and is in con- Bil taken pro 
tempt for not anſwering, then upon a non off inn 
returned by a ſerjeant at arms, or a mil, ſetunued an 
the ſequeſtration, or the defendant's. continuing ob- 
ſiinate in his contempt, the Cour, wh ordet the cauſe. 
to be (et down. for hearing, and will take the bill, pre 
anſaſi and decree for the complainant according to 
the prayer of the bill.) FE wing best 2 yn ord See Das [2Ch.Rep.284]* 
(If in ſuch. caſe the plaintiff,by.his bill prays an in- IojunRics, © 
junction to quiet a poſſeſſion, or to (tay the defendant's - 9966282448 
proceedings at Jaw, the Court will grant him a per- 
petual injunction.] — org months ii 5 
[Where, the defendant; is, /ubparnd'd to make 3 Aniver. 
better anſwer, - and he appears. not thereto, but ſtands 
out all eontempts, ſuch proceſs and proceedings. are 
2 as upon the firſt  ſubpornd to anſwer, Vide. 
uipend.] . sag 
As to contempts againſt an order, the party maſt Contempts — 
commonly be ſerved with the order under ſeal, ere he aft aw order, 
on be brought into conte mpt lor not obeying. it. 
But if the party was actually preſent in court hen Party preſent 
the order was pronounced; or if he be a ſeruvant or mi- voice. 490 
niſter of the court, upon whom the order is made, as 
a ſolicitor, &c, it may be otherwiſe. And if the fact 3 Alk. 86. 
de againſt a ſtanding order of the Court, there needs 1 
no notice of it. | 4 Un Scion wo rag 14 tot. zar 
(If it F that the order under ſeal leſt with à Notice, 
ſervant, Cc. came to the;party's hand, it may be,ſuf- 
ficient, foundation. for a contempt. Vide Maney, and Ci. Tut. 2. 
Writ of Execution of a Decree.] ,. FRREOT CT 
[for contempts againſt.an order; i, an attach - Contempes ,.,.. 
ment goes forth, upon an. affidavit of the cantemot,, *5*'** an . 
Then the party being taken (if he. deny the contempt) 
is to be examined touching the contempt, upon inter- 
togatories, which ate commomy upon motion referred 
to a Maſter to ſettle, and to examine him upon; other 
vile he is to be examined by one of the examinors of [Com. Sol. 21. 
tie Court.] e r ee en eee, 


_ © 3 £3 4 # 5 * = . # (If 
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0 
il kit upon examination he deny the eontempt, de a. ll = 
I 5 verſe party may upon motion and order ex3rtine'yit. tf 
Fi [Toth. 3. neſſes to prove it. Vid infra. ] q pa 

Appearance *[Said, the conte mptor coming in gratis, or an 


gratis, 


procefy, is to give notice to'the'clerk on doe cher e to 
of his appearance: and if there be no intertogatotie | 
67 put in before an ex minor, within eight day after N up 

| noties;” or the party being examined; if no'reference' Mil up 

to Maſter be obtained by motion or order. to certify aft 

whether the' contempt be proved or not; not à com. be 

miſſion taken out by the party proſecuting; to'proveit; it; al (er 

norany witneſſes examined within a month to prove, 1 

the contempt. Tue contemptor may de diſchatgel 2 

[Cota Sol. 27 ] and have his coſts taxed by a Maſter Without motion] bo 
Departure/after, If after appeatance on proceſs of tomempt, and in- one 
benance, terkogatorſes Exhibited, the patty without leave of the Wl is 
Court depart before debe examined ; then upon motion | 

and certificate from the tegiſter of ſuch his departure, and Wi faid 

of the interrogatories \exhiblted from he examina, 

be is to ſtand committed without further flay given 

him; and is not to de diſchatgęd from ſuch his eon- one 

tempt, til he bath been Examined and cleared of tin Wi by: 

1 J And, „ 4.0908 con 

css. [Though he be cleafed of bis conte be ſhal 
reyes e ba e no coſts; becauſe of his diſobedience in not being by. 
examined, without the pfoſecùfor's charge and trouble Wl t t 

z Bi in mov ing the Court for his commitment. And, wor 
Diſcbarge. [If upon his examination, or by proofs, he be ſoun I :nd 
in contempt, be ſhall clear his contempt and pay the WY ther 

to. Ca. 113, proſecyto? his coſts, before be be diſcharged of ns" im: ecut 
714] priſonment ] to 
Interrogutorie. [ Tbe Court on motion will haften the filing inter- nif 
rogatoties on a contempt. A party in cuſtody'on pro- Wl niſl 
ceſs of contempt appeared and prayed to be examined; Wl 5 2 

the Court ordered interrogatories to be filed jo" four BY fuch 

days, or the party to be diſcharged .) tow: 
Commiſſion, {When a party proſecuted oh a contempt his denied I hal 
5 it, or it does not clearly appear by his examinations, the cl 
profecutor' may take our a commiſſion of courſe, 108 Mat 
— the contempt. And in ſuch cafe the party pro-W or p 
cuted may name one cominiflioner to be preſent at I port 
the execution of the commiſſion; and may croſs exa- Wh part! 
mine the witneffes produced againſt him to prove the Bi don 
contempt; but is not to examine any witneſſes on h (. 


part, unleſs he ſhall ſatisfy the Court touching ſome IF temp 
matic! 
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matter of fact neceſſary to de proved for clearing the 

ith 3 and then he is to examine them only to ſuch” .- 

particular points ſet down, and the other may alſo ex- 

imine them 3. and the interrogatories on both ſides wo 

to be included in the ednimiffion.}' 7 - (Or. Ch, 174.1] 

Where, upon a ad 1 reſpondendum Proof. 01 

= his Nicks wok weareth' be was — Greg, ay 613 

ypon a commiſſion to examine to the contempt for not 

zppearing, the party that ſerved the ſubpœnũ ( ſo that it 

be not the plaintiff himſelf) depoſe that he perſonally N 

ſeryed the defendant himſelf: this is ſufficient proof.) [Cl. Tut, 3] 
So, where an affidavit of ſervice of an injunction i is 

made, and the party i in contempt doth on bis examina. 

tion deny the ſervice z if, on a commiſſion to prove it, 

one witneſs ſwears the ſervice : that, with the affidavit, - 


is ſufficient proof of the contempt.) A e [d. Tat, 6.] 
[But, to prove a contempt in not obeying a decree, 
id, there muſt be two direct witneſſes. J] © Ibis, + 
ino, [Upon an ordinary contempt, a commiſſion was had 


ven WY by the plaintiff, who proved the contempt poſitively by = + + 
con- one witneſs. The defendant alleged the proceſs was 

f his YG by miſtake ſerved on a wrong perſon, and ptayed à . Cb. Cale, 
1 commiſſion to examine to it; and it was granted.) bee 

ſhall, [Where a contempt is proſecuted againſt one, who, Commiſſion. 
eing WH by reaſon of age, ſickneſs, or other cauſe, is not able 

ble WY to travel; or againſt many perſons who are ſervants or 

1 workmen that Jive far oft, the Court will, on motion 

ound end affidavit thereof, gtant a commiſſion to examine 

y the WY them in the country, which ſhall be ſued out and ex- 

im- ecuted at the charge of the perſon defiring it, directed 

. to ſuch indiffetent perſons 'as the proſecutors of the eom- 

ter- miſſion ſhall name (as in other caſes) ; and one com- 

pro . mithoner only at the nomination of the party proſecuted, 

ned; s aforefaid. Which "commiſſion mult be executed in 

four i fuch convenient time and place as the fix clerks (not 

| towards the cauſe) upon hearing the oe rks on both ſides 

enied WY (hall ſet down.] Lor. Ch. 115.} 
„ the [Upon any examination of a contempt referred to a Maſter's report, 
e, 108 Maſter to certify whether the contempt be confeſſed, coſts, 

pro- ¶ or proved, or not; the Maſter in his certificate or re- 

nt at BY port ſhall likewiſe aſſeſs and certify the coſts to either 

en-: Party, as there ſhall be cauſe ; without order or mo- 

e the BY don for that purpoſe. ] [Or. Ch. 225. ] 
n tus [A party brought up in cuſtody upon procefs of con- Commitment. 
ſome BF tempt, or that having entered his appearance with the 

atter regiſter, 


138 


Toth. 33.] 
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_ regiſter, doth upon examination conſeſs the eontempt, 
or hath it proVed upon him, ow. NE; neee | 


motion; ]. 423 4. "4 "1 47 
Where oath, nad of n in Sause as 
10 »]abuſiog a perſon ſerving, any ptoceſs of this, Ourt, the 


Or, Ch. 
2 11% 


lor. Ch. 116. 


New examina- 
on,. | 


I Px, Alm. 34 


No averment 
againſt the re» 
Turn, ' 


party oſfending is to ſtand committed upon motion; 
and no examination is in, that gaſe to be admitted. 
So it is. When affidavit is made by two. perſons « 


ſcandalous or cantemptuous worgs againſt.the Court, gr. 


the proceſs thereof. And, 

{A-fingle-affidavit in this laft caſe "will. be ſufficient 
for an attachment, whereupon the perſon charged. with 
ſuch. contempt ſhall be brought in to be examiged. And 
if the. miſdemeanor. be conſeſſed or proved, be is to be. 
committed till he make the Court ſatis faction, and pay 
the proſecutor his coſts. But if he appear. not tg be 
guilty, ſave by the oath of the affidator, be ſhall be 
diſcharged ; but. without having any coſts, in em 
of the oath made, againſt him.] 

{ Where a clerk or ſolicitor in cuſſody for ill pee 
or other miſdemeanor, acquitted himſeff vpon his ex- 
amination on interrogatories, the Court diſcharged. the 
contempt, notwithſtanding an affidavit .made after the 
examination. But ſaid, if thete was cauſe, a her 
examination ſhould. be wake as to that and, oer 
matters. 

[If without ſpecial order, an execution be taken out 
upon a trial at Jaw, directed by this Court, the party 
will be committed for the contempt, ] a” 

Upon the ſheriff's return of a reſcous, the reſcurt, 
and the party alſo privy to or aiding in it, is to be 
forthwith committed for ſuch contempt; for no avete 


[3 A. 10 ment lies againſt the return, ] 


[And ſo it is, upon a like return of commiſſioners 
in.a commiſſion of rebellion ; but it may be the Court 
may expect an affidavit from tbem. ] | 

[A contempt in not appearing or- anſwering, Is 
commonly a ,good Cauſe to grant or continue an 
injunction.] 

Sæid, if a perſon is not in court, (by appearing, &. 
eſpecially if he be in contempt, ) be | is not to * heard by 
counſel, ] : 

[Where one in contempt had on motion got an order 
made in bis ſavour; the Court upon mation diſmiſſed 
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(The plaintiff i in a cross · bill eannotproſecute che other 
for contempt in not anſwering, till ee after he 
has anſwered the firſt bill tert 
If defendant be in contempt for 200 anſwering, and Anſwer, T 
on motion he ohtain time to anſwer, if it he not ex- n 
prefsly ordered that all contempts'in the mean time be 25 
ſtaye:, the plaintiff may goon and proſeeute the defend» 1 ve 194. 
ant ſor not anſwering. 
pon a decree for: payment of money aſter a writ. of Decree. 
execution, and an attachment returned, the Court re- 
fuſed to let the defendant be Dmiaed,, voleſs be gave 
ſecurity to perform the decree. 2 Ven.gn, 
Said, there muſt be two witneſſes to prove a con- 1 Har. ab 
tempt in not obeying a decree. | 


In a bill touching the eſtate of — Cache, den nn 


ceaſed, who had iſſue a daughter by his firſt wife; the 
queſtion was, whether: the defendant was married to 


Mr. Sacheverel? An advertiſement in the public prints, . p. w. 676. 


that whoever ſhall diſcover and make legal proof of the 
marriage in queſtion, - ſhould have 1000. Adjudged 3 
contempt, and the party procuring it committed. 
Suing the bail below pending @ writ of error in par- 
liament, is a caontempt and breach of privilege. 1 PW. „ 
A general act of pardon, though with exception of General a@ of 
contempts, extends to pardon contempts in Arg pardon, 
jufant wards of a court of equity. F. W. 696. 
A commiſſion iſſued to inquire into the lunacy of Contempt. 
the Lord JYVenman ; and his wife, though an Iriſh peer- 
els, was committed for not n him to the com- P. W. 7ar- 


miſſioners. 
Defendant in contempt to I ſerjeant at arms for not Anſwer, 


anſwering, be puts in an inſufficient anſwer, If the Coſts, 
plaintiff's clerk in court accepts the colts, it purges the 
contempt ; but if the coſts be not accepted, the plain- 


tif may go on, where he left off in his proceſs of con- 2 p. w. 481. 


tempt, for a further anſwer. - 2 Ves. 110, 


Marryirigan infant ward of the Court i is a contempt; Infant ward. 
though the purties concerned had no notice, that ts 3 P. W. 116. 
infant was a ward of the Court. 5 3 Ak. 306, 

Though the father has a right to the nend 
of his children, and may take them, provided he be 
not puilty of a breach of the peace, from the perſon 
In whoſe cuſtody they are; yet if he takes them in 3 P. w. 155. 
coming to, or returning from the Court, it will be a 


contempt, 
| 'F: here 


COMMITMENT; 


+ There muſt be a reference to a Maſter fot a proper 
Bede; before à contempt _ NN a ward 6 
p ves. jon · 154 Court can be cleared. 
Adventifemetits, | Publiſher of advertiſements Au to hs whats 
Cootempt. this Court, committed for contempt; but diſcharged 
on ſubmiſſion, and diſcloſing all circumſtances Under 
2 Ves · % which the advertifement was publiſhed: 4 
A contempt for non- performance of an 1 


140 


TAtk. 58. has committed ſuch contempt may be taken _ an 

attachment on a Sunday.” © 

Cloſe priſoner. Defendant being in contempt and in * Fleet p 
for not paying money under a decree and obſtinatey 


refuſing to pay: it was prayed that he might be com. 


4 Bro. 39. mitted a cloſe prifoner ; but the motion was refuſed. 
Cofts. Anſwer, | Defendant in cuſtody for non- payment of coſts after 
anſwer came in, cannot be detained tilt further anſwer, 
- though exceptions have been allowed; for he had 
4 Bro. 223- right to be diſcharged upon putting in his: anſwer, and 
being once ſuperiedeable, e 4 remain to, en 
* new cauſe. 

Contempt diſ - Defendant in contempt diſcharged on putting in bi 
changed. anſwer, and depoſiting the utmoſt wan ans which 1 

4 Bro. 296. wann vount; ee to taxation. | 

0 O M MITME N T. 

VIDE _ 


Contempt, and Writ of Execution of a Deere, 


perten is ſaid to and committed, when by the 

Court he is ordered to be committed to priſon; 
2 he is thenceforth, in things to his diſadvantage, 
looked upon as actually in priſon for eontempt.) And, 
[Though he be not then taken, nor in cuſtody, yet 
the Court needs not be again moved for his commii- 
ment, but proceſs may iſſue out againſt him; and be 
being taken, may without bail, and wichout further 
motion, be actually committed. ] 1 

If a man be preſent u hen an order of commitment 
be pronounced, be is inftantly a priſoner, and the 

Wer of the Fleet may take him to gaol directly. 1 


Commitmen*, [ 
what, 


How. 


this Court is a breach of the peace; and a man u 


IS to t. 
appear 
[If 

return 
ſometi 
a rule 

it, yo! 
demni: 
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13 ell caſes of commitment for breach of an order, O . Service. 
there muſt be an affidavit of ſervice.” mee... 55. %. 
lmpriſonment upon contempts for matters paſt, Diſcharged. 
may be diſcharged of grace after ſome puniſnment + - 
[But if the commitment be for non- performance of 
an order of Court, the contemptor ought not to be diſ- 
charged till he has yielded obedienee thereto. Vet it 
may be ſuſpended for a time. roth. 34.1] 
Said, impriſonment for breach of a Jecree, is in Impriſonmeat. 
nature of an execution; and therefore the cuſtody 
ought to be ſtraight, and the party notte have any 
liberty to go abroad, but by ſpecial leave of the Lord 
Chancellor.) © f eee ang 4 90 
[But no cloſe impriſonment is to be but by expreſs 
order, for wilful and extraordinary contempts and diſ- 
obedience. Vide Execution of a Decree.) | | 


—_— 


8 — — 
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PROCESS OF CONTEMPT. 


[" Es muſt ordinarily be 15 days between the 

telle and return of every ſuch proceſs of contempr, , . 
excluding the day of the teſe, and including the day of [:Px.Alm, 32.1] 
the return. ] | 

But if an anfwer be reported inſufficient, or a plea 
or demurrer be over-ruled, then the proceſs of con- 
tempt may be made returnable immediatè, and ſerved 
on the clerk in Court, till the party arrive at ſuch pro- 
ceſs as he was at, before ſuch anſwer, &c. put in.] {Cl, Ter, 24.} 

The cauſe of the proceſs iſſuing is indorſed on it.] 

[In every of the three firſt proceſs of contempt, the 
party when taken, muſt either give bond to'appear, 
or he muſt come in and enter an appearance with the 
regiſter thereto, elſe he will be committed to priſon.  [:Px Ala 32. 
(Upon an attachment and proclamation, the ſheriff | 
is to take bond. in 40/. with ſureties, for the defendant's 
appearance at the return of the writ, c.] 

(If the defendant does not appear, the ſheriff may 2 Atk. 507- 
return your writ, and aſſign you the bond to fue; (though © 
ſometimes he will not affign it till you ſerve him with 
a rule to bring in his priſoner,) and upon his aſſigning 
if, you commonly give him a note to keep him in- 
demnified.} / ee ie ITO 

{Or 
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PROCESS OF CONTEMPT; 


= if the bond is not good, or the party remaingin 
ody, and you would have him brought into coun, 
vou get a cepi corpus returned by the ſheriff, and move 
that the ſheriff,may bring him in by a day.] 
It the ſheriff brings him not; then on datt of 
feiving the rule, the ſheriff may be amerced 50. and 
ſo from time to time, ſtill eg the laſt ſum, ill 
| the ſheriff yield obedience.] +» +1 : | 
uU pon ſuch return, ſerving the rule and affidavit 
the Court will on motion order a ſerjeant at arms to 
fetch up the party, if it is not too far off: the Court bas 
ſometimes ordered one to York, which is 200 miles; 
but reſuſed one to Durbam, which is more.] 
If the ſheriff deliver not the party to the meſſenger, 
(or it may be after the firſt rule ſerved, and affidayic 


2 Atk. 30. that the party is at liberty) the Court will amerce \the 
ſheriff till he bring him in.] 

[Theſe amerciaments are to be levied by being el. 

treated in the Exchequer ; or by-procefs- out of the 

nen Petty Bag to the ſucceeding ben. to levy and pay 


ban ] them into the Hamper.] 

[The wife is not to be brought j in upon proceſs of 

contempt for not appearing, or for want of an anſwer; 

[Prec. H. ch. unleſs the huſband be alſo taken and brought in with 

172.] ber; for ſhe is not ordinary to appear and rn 
- without-bim. ] 

All proceſs of contempt ſhall be made out into the 
proper county where the party againſt. whom it iſſues 
dwells or refides ; unleſs he be then in or about London ; 

1 1, in which caſe it may be directed into the county where 
he ſhall then be.] 

If any perſon be taken upon proceſs otherwiſe, or 
irregularly iſſued, the party ſo taken, firſt appearing 
unto and fatisfying the proceſs, ſhall be diſcharged 

This his contempt, and have his full coſts, to be taxed of 
done by courſe by the fix clerks not towards the cauſe, for ſuch 
Mefler,] undue or irregular proſecution, from the time the errot 
[Or. Ch. 122.] firſt grew, without motion.) 
[ Where contempts were diſcharged by general par- 
don, and yet the other party ſued out proceſs of con- 
[Cuy,Rep 79-] tempt, c. He was ordered to pay coſts, ] 


[ Tbe proſecutor of the contempt; muſt do his belt 
endeavour to procure. the. proceſs to be duly executed. 
And if one taken upon a proclamation, commiſſion 


N or by the — at arms, ſhall by ooo 
ma 'o 


clerk t 

[5a 
for pri 
or ſuc] 


2 O D E4% 


make it appear to the Couft, that tha other has-not 
done his beſt endeavour to have the firſt and precedent 
proceſs duly executed, but hay been wilfully in defuult; 
the party offending ſhall pay the other very godd 
coſts, for his wrong fal vexation j and loſe the benefit Cor. Ch. 12, 
of the proceſs returned without ſuch endeavour ]) 113.“ 

All attachments in proceſs are to be diſcharged upon ITT 
the defendant's payment, or tender to the | plaintiff's 
clerk and refuſal, of the ordinary coſts of Court; and 
fling his plea, anſwer, « or demurrer, as the caſe re- 
quires; but it muſt be upon motion or petition in that 
behalf, ] And. 

If after ſuch. e and payment, tender and 
refuſal, the con empt be further proſecuted ; the party 


proſecuted ſhall diſcharged with coſts } | (Or. Ca ny] 
Vide Contempts and Commitment. . 
COPIES. 
. 995 
. © Depoſitions. 72 
Pros and Evidence. 


[COPIES of records and pleadings are writ in looſe 
paper books; and all copies of bills, anſwers, de- 
poſitions, or other record, or thing whatſoever de- 
longing to the ſix clerks to copy, is to contain 15 lines 
at the leaſt in * ſheet of paper, writ faitly, orderly, (Or, Ch. 144.) 


and unwaſteſully. 
No ſuch copy is to be delivered out of the office, till 


ligned by the fix clei k to whom it delongs, or his de- 


puty in his abſence. ] 
[Nor is any copy not ſo ſigned, to be uſed in Court, [Thisis now} 


or before a Maſter ] ; 6iſuſed. 

No bill or other pleading is tobecopied bythe under. W 
clerk, or any for him, before it is filed with the fix 
clerk to whom it belongs. 

(Said, if parties want copies of their on pleadings 
for private uſe, as for vouchers on a taxation of eoſts, 


or ſuch like, their clerk in court will let them have 
| 04 he 


PR a 
1 17 "% 0 


Ibid. 104» 


3 


| \Toth, 7.] 


[Toth. 13.] 
Appearance. 


Prec, Ch, 128, 


of clerks writing.) 
ſigned by the ſix clerk have been ordered to ber 


coRTORATION. 
them at 1 d. per ſheet, which is the bare charge 
writing.] ian das 8Y ad Orgenyi F" 
+  [Paupersgenerally pay the ſame, for the mere labour 


AI 
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In ſome caſes, copies of depoſitions and pleg ings 
and uſed as authentic; and in other caſes the Coun 
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CORPORATION. - | 


[ HERE corporations are ſuedhere in their political 
capacity, they anſwer under the ſeal of the cor. 
poration : but if all thoſe of which the corporation 
conſiſts be charged as private perſons, they muſt anſwer 
upon oath] 5 WO 
[Doubted, whether a ſole body politic mult anſyer 
upon oath or no. ] 1 
After ſervice of a writ of execution of a decree 


againſt a corporation, the next proceſs is a diſtringu, 


and after that a ſequeſtration; which being once 
awarded, they can never after that come and pray to enter 
an appearance, as they might have done on the diſtringa, 
but the appearing being paſt the proceſs muſt go on. 
When a corporation aggregate is defendant and te- 
fuſes to appear, or anſwer, or perform a decree, a fi, 
tringas iſſues directed to the ſheriff of the city 0 
county were ſuch corporation reſides.— For the form 


ol the writ, ſee Harr. 263. 


1 Vern. 117. 


Demurrer by 
book-keeper, 
Wicaels, 


3 P. W. 310, 


Company were defendants to a bill for diſcovet 


Bill againſt a corporation to diſcover writings, {lt 
defendants anſwer under their common ſeal; and o 
not being ſworn, will anſwer nothing in their on 
prejudice. It was ordered that the clerk of the com- 


' pany, and ſuch members as the plaintiff thought fi, 


ſhould anſwer on oath, and that the Maſter ſhould 
. a boli ai. i A. . $ 
The ſecretary and book-keeper of the Eat _ 
0 
entries and orders, in the | Company's books. The 
Company are not liable to, a proſecution for perjury, 
though their anſwer be never fo falſe; demurrer by the 
defendant that he was a mere witnels, —Qver-ruled. 
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Demurrer. 


Diſmiſſion. 


ou are ſtated and uncertain upon ſome proceſs of c 6; certain. 
contempt, and upon certain proceedings; as below : 

[Others are uncertain, and to be taxed by a Maſter} Uncertain taxed. 
If the plaintiff obtains a decree, he has generally Follow decree, 
is coſts of ſuit; but if it be againſt a truſtee not in Prec. Ch. 254. 


lt, but who deſires only to be directed or indemni- 12 pu 


e truſt, he ſhall pay no coſts. ] 

[A party in forma pauperis ſhall have coſts, but pay Rog 4 
one. 25 
on infants, executors, or adminiſtrators, if they ſnfante, 

e not faulty, ſhall not pay coſts out of their own — 
xg nor ſhall they pay colts out of his they repre- 3 ak, 119, 
nt, except he was in fault.] 

[After hearing, coſts are commonly taxed by a Taxed, 
laſter; but ſometimes the Court thinks not fit to 
ve full coſts, and will order a certain ſum, ] 

If coſts ate taxed by a Maſter, the Court on ſhewing Jrreevlaity in 
| inegularity | in the proceedings, as not giving notice, — 

r (vch like, will ſead them back to the Maſter, But 

0 retaxation will be ordered in reſpect to the mere 

uartum. | 

[if proceſs of contempt be irregularly iſſued or ©. eee 
eguiar proceeding be, whereby the adverſe party is _—— 

to charge, the Court will order the matter to be 

amined; and if found ſo, colts to be forthwith 

ted and paid him. ] 

lt is ſaid, that heretofore no cofts uſed to be paid, 

t fine litis.] 

aid, if a party procure an order to be drawn up 

dntrary to the minutes, or make any falſe, irregular, 

apparently needleſs ſtep in the cauſe, the coſts 
Eredy occaſioned will not be allowed him fine litis, 
dugh the decree be for him.] | 
40 in court, and not denied, where a party is to Cults taxed, * 
| colts tor non-attendance, or any other fault, he 
ab procure them to be ted | if he would ſet himſelf 

L rectus 


ed by the decree of the Court in the performance of x ver. jun. 248. 


rectus in curia, or entitle himſelf to any favour ; thoupt 


the other party muſt furniſh materials for ſuch taxation, WW isj 
| or at leaſt be required-ſ6 to do. co 
| How tazed. [After an order to have coſts taxed, the clerk or {. cau 
5 licitor for the party that is to have them, delivers in: tt! 
| bill thereof to the Maſter to whom they are refer, ſ 
1 £ who gives the other ſide a copy of the charge, (if. if 
_ _ fired) and on requeſt he gives out a ſummons for ore 
1 Wk parties to attend him at a certain time, and ſo ²m cate: 
; time to time till the whole coſts are taxed, and then M acco 
reports the quantum to the Court.] | ſ$ 
Paymentof coſe, [The report being confirmed and the order duly en colts 
hos obtained. tered, there may be a ſubpœna to the party to pay then Wil [1 
and if not thereupon paid, the order under ſeal, or f:ycd 
after a decree, the decretal order and writ of execution WMhe bac 
and if upon due ſervice thereof the coſts be not p in the 
then upon affidavit thereof an attachment and fu [W 
proceſs of contempt to a ſequeſtration go forth, if ere d 
be occaſion. ] | | ſecutio 
Where pl.intif [Where a defendant in contempt puts in an ane full co: 
_ — of without paying the coſts of the proceſs of conteny [Th 
tempt, © and the plaintiff replies thereto, he hath loſt the coin ever 
\ for by replying, he admits the defendant to be reAui 
euria, and the anſwer regular.) | Upon 


Ke coſts for ſo- [Said, no coſts are ordinarily allowed for a partyt 
licitor's coming his ſolicitor's coming to town, though from 


9 remoteſt part of the kingdom, or for the . ſolicit! be ta; 
Aàrttendance in town, ſave the common fees to a ſolicit called 

Security. Said, upon affidavit to the ſatis faction of the Co efdes 
| that the complainant lived beyond ſea, he was orderly cbarg 
to enter into ſecurity to anſwer coſts of ſuit. And i comir 

ſo it would be if he was about to go to live or ſtay lp not or 

there. ] og his m. 

Solicitor ordered | Vet upon affidavit that the complainant was na come t 
to pay coſts. de tound, and that it was ſuppoſed he was run in {c 
the Court did not order ſecurity. ] | rants b 

[But where a ſolicitor had acted throughout a ci [Colts 

5 in the plaintiff's abſence, and now the bill being lwers ; 
miſſed with coſts the plaintiff was not to be found, Wi | te fir{ 

[1 Ch. Ca«71.] Court ordered the ſolicitor to pay the coſts, ] Maſter 


$9licitor's bill {The Court upon motion will order a clerk of 


taxed, licitor's bill of coſts to be taxed by a Maſter ; and be ſecor 
| he add or diminiſh, as he fhall ſee cauſe. ] by com 
[ Where there was a proſgcution at law for moneſ be third, 

commiſ 


an award, though the Court ordered the mone), 


— 
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the anſwer ſworn due, to be brought into court, (or the 
jnjunQion to ſtand diſſolved,) yet would not order the Ct of protete- 
coſts of the proceedings at law to be brought in; be- ings at law. 
cauſe it might upon hearing appear that the proceedings 
at law were againſt conſcience. ] 

[Where the Court was (inter alia) ordering a plain · 
iff his coſts at law, they would not order five pounds 
forfeited upon the ſtamp act, for the defendant's not 
entering his appearance, to be brought into the 
account. : 

Rs det an anſwer or depoſitions are ſuppreſſed, 
colts are prayed by and given the other fide of courſe. ] | 

[The defendant moved that the. plaintiff might be Proceedings 
layed from proceeding againſt him for an anſwer, till fayc6, till cofts 
he had paid the defendant coſts for the ſcandal reported 
in the bill; and it was ſo ordered. ] | 

[Where an injanQtion bill is diſmiſſed, the Court o, g, of po- 
here doth not give the defendant the coſts of his pro- ceedings at law. 
ſecution at law upon a bond; becauſe he will have his 
full coſts there.] | | PIT 
[The cofts upon proceſs of contempt are the ſame ogg, upon pro- 
in every cauſe upon the ſame procels : as, ceſs of coute v pt. 

4. d. 

Upon an attachment 0 10 o 
Attachment with proclamation o 20 o 
Commiſſion of rebellion - = 0 40 o 
heſtanding fee for a ſetjeant at arms, 6 3 
called the caption fe 3 
dkdes this, if he goes out of town, he 

charges you for every mile, as well Po 1 ©- 
coming as going 
If not out of town, then what you can agree for, for 
his more than ordinary trouble; ſo that when you 
come this length, the charge is uncertain ; and ſo it 
is in ſome meaſure upon the former proceſs, if war- 
rants be taken thereupon,” &c. ] 
[Colts are alſo certain upon reports of inſufficient 
lwers : as,] | 
Tre firſt inſufficient anſwer, if ſwore before a 
Maſter © - +» - - - 401. 
If by commiſſion - =- - - 504. 
de ſecond, whether {wore before a Maſter, or 

dy commiffion. = '- - - „60. 
de third, whether ſwore before a Maſter, or by | 
commiſſion = - - - - - - - - - 80s. 
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Revisor. 


* Vern. 318. 


2 Vez. 461. 465. 


not taxed, you cannot revive for them only, becaulr 


COSTS 


{ The fourth, whether ſwore before a Maſler, or 
by commiſſion] <'- --- - 100 004 
[If an anſwer be reported ſufficient, the plaintiff 


payosß)ß/ / — 404 


For amending a bill after plea or demurrer put in 203 8 
[The plaintiff heretofore might have diſmiſſed hi real 
own bill, paying 20s. coſts. But now by the ſtatun S 
for amendments of the lay, full coſts muſt be taxed b £ 
| 


a Maſter. ] 4 


L. 4. 4 
[On a diſmiſſion upon anſwer by — 


claimer, the plaintiff pays ſeven no- - 2 6 { 


r vs. 4 


pon plea or demurrer - - 5 0 
For amending a plea the defendant pays © 60 Ar 
Upon over-ruling a plea or mne occalt 
was paid five marks $ o 66 lei 
But now by a late order — — 5 o if prot 
On over-ruling or allowing exceptions not pa! 
to a report was paid . - xp 9 Wh 
NUWO a Ss: is 0 will, ir 
And beſides, for every en od fails ; 
diſtinct branch of an exception, which Ceſend: 
is waved and not opened, is paid or 10 P urning 
deducted out of the 5 /. depoſited dim. 
If opened, over- ruled, and declared fri- Whe 
lad! et opts wt 7b 20 and the 
If notice be thrice given of a motion, he (hall 
and yet none made, the party who £4 Ml 1 
gave ſuch notice is ſometimes ordered 3 | om 
to pay for each time 1035. in all — Naur of 
[if it be a matter of great moment, and many cout 4s 
ſel ſee'd, coſts are to be taxed by a Maſter.] \ her 
[if a aul be put off upon the neglect Maſter f 
or default of him who procured it to 6 in Cai 
be ſet down for hearing, he muſt pay 5 Win the 
the coſts of the day at leaſt! nove the 
Fer coſts in particular caſes the reader is refer Gover 
to Jurner's Colts in Chancery. | "Pon, 
Feme ſole brings a bill, and pending the ſuit ma An inf 
| ries; baron and feme bring a bill of revivor, and tte: 
tain a decree with coſts, they ſhall have coſts of f ar f 
whole ſuit, deducting the charge of the bill of re be C 
W here the party to pay colts dies, and the colis1 [Ora 
| 


to ſett 


Cos 18s. 149 


* — demand. But where the plaintiff died Wes. jun. 197. 
lier judgment for his coſts, but before taxation, his | 
repreſentatives were allowed to revive, 

So after a decree making the coſts a lien upon the 
real eſtate. 3 Atk. 772. 

So a plea to a bill of revivor for coſts ordered to be 

id into the bank; over- ruled. | | 1B-0. 438. 

Bill of revivor will lie for coſts where chars is a par- 
ticular found ordered to anſwer them; or where the 3 Ak. $12. 
decree is executory, and there is ſomething to be done. 22. 580. 772+ 

Colts do not al ways follow the event. —Money was Follow event. 
upon account found due to the defendant ;z yet, as it 
ws much leſs than his anſwer claimed, he had no coſts, P. W. 376. 

A mortgagee ſhall not onerate his pledge with coſts Mortgoper- 
occalioned by his unjuſt defence. 395. 

Heir at law or heir male to the honor of a family, Heir. 
if probable cauſe to contend for the family eſtate, ſhall * 1 
not pay coſts. 

Where an heir at law will file a bill to ſet aſide a Hee 16 
vill, inſtead of an ejectment, he ſhall pay coſts if he 2 p. W. 186. 
fails; but where he is brought before the Court as a 3 P. W. 373. 
teſendant and an iſſue diredted, though he fail in over- * K. 48. 


. f 388. 
urning the will, the Court will not give coſts againſt : 2 


dim. Fg 1Vez jun, 206. 
Where a deviſee files a bill in perpetuam rei memoriam, Heir. 
ache heir at law only croſs- examines the witneſl-s, 
he ſhall have his coſts; but if he examine witneſſes 3 Ack. 387. 
wzinſt the will he ſhall not. 

Upon an attorney's or folicitor's appearing to be Attorney. 
pil of g of groſs neglect, the Court will order him to pay 1 P. W. 593. 
colts 
Where a legatee or dis comes in before the n 
Mater for his legacy or debt, he ſhall have his coſts. 2 b. W. 25. 

in caſe of an iſſue out of Chancery, it is proper to I due. 
move that Court for coſts for not going to trial, or to , p. W. 68. 
nove there for a ſpecial jury. / 

Governors of a charity though not guilty of cor- Charity, 
uption, yet if extremely negligent, ſhall pay coſts. 2 P. W. 285. 

An infant by prochern amy brings a bill and never ſtirs Infant. 

" it after he comes of age, the infant and prochein amy 2 P. W. 297. 

Ke doth liable to coſts. 

The Court will order the coſts c on a reference for a Amb, 1 
Maintenance without ſuit. 

On a bill of partition no coſts on either ſide. On a Portivion. 

Lito ſettle the boundaries of a manor, an iſſue is di. Bunattes. 

L 3 rected, 
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2 P. W. 376. 
B:!1 and anſwer. 


2 P. W. 387. 6 


2 Atk, 288. 
3 Alk. 1. 


Offcer of the 
court. 
Negiect. 


2 P. W. 658. 
Aſſete. 


1 P. W. 303. 


3 Bro. 25. 
_ Lachey, 


2 Atk, 14. 


Fraud, 


2 Alk. 43+ 


Offer of accom- 


mod ation te- 
ſule1, 

2 Ak. 48. 
Executor. 

2 Ak. 80. 


Coſts reſerved 
till re port. 
2 Atk. 111, 


Executors., 
Fraud. 
2 Alk. 126, 


trials, he had the coſts, both at law and in equity, in 


caſioned the difficulty; ſo where the ambiguity of the 


for any expences they ſhould be put to, ſhou!d be # 


| nr 
rected, which being found for the defendarit On thres 


regard he had no bill, and the plaintiff might have trieq 
it at law without coming into equity. ; 
Where a cauſe is brought on upon bill and anſwer if 
the bill was diſmiſſed againſt any of the defendants, only 
40 8. were paid, but if the plaintiff had a decree with 
cofts, it was coſts to be tzxed ; but this practice wy 
altered by Lord Hardwicke, and where the cauſe is ll, 
down upon bill and anſwer only, or comes on aſter with. 
drawing the replication, it is now diſcretionary in the 
Court to diſmiſs with 40s. coſts, or coſts to be taxed, 
or no coſts. | | 
Plaintiff having paid the officer his fee, and the of. 
ficer having negleQted his duty whereby the proceſs be. 
came irregular, the plaintiff muſt pay the coſts but 
have them over againſt the officer ; and though the of. 
ficer in ſuch caſe die, yet this being a duty and matter 
of contract, his executor will be liable. | 
Where a bill is brought to ſecure and have the benefit 
of a contingent intereft deviſed over, the coſts ſhall be 
paid out of the aſſets of the teſtator, whoſe will oc- 


will occaſions the ſuit. | 

There had not been any demand or any rent-paid for 
30 years, the perſon entitled recovered upon a verdid. 

he defendant paid the coſts at law, but as the lache 
aroſe on the part of the plaintiff, the Court would nat 
allow him coſts againſt the defendant. | 

In notorious frauds the Court uſed anciently to make 


allowe 
take w 
ment t 


defendant pay exemplary coſts, but this practice ha Ane 
been diſuſed from the difficulty of carrying it into en. bearin 
ecution. | colts o 
Where the plaintiff refuſed a fair offer of accommo- It m 
dation, the bill was diſmiſſed with coſts, his obſtinacy Coſt 
being an aggravation. orderec 
W here the eſtate of two teſtators were ſo blended 8 Secu 
to create confuſion, the executor of an executor Wis be app 
excuſed coſts, though it appeared he had aflets enougi '' 2Ppe: 
to pay the plaintiff's debt. | ledge, 
As it may accelerate a decree, the Court poſtpone be cau 
the conſideration of coſts till a cauſe comes back fron Whe 
the Maſter. | __ IS the o 
Notwithſtanding a teſtator directed that his executs by the ( 


lowet 


lowed their eoſts out of his. eſtate, yet as the executors 
iced fraudulently, the Court decreed coſts againſt them. | 
Neither plaintiff or defendant entitled to coſts on a Bill to perpe- 


p dil to perpetuate the teſtimony of witneſſes z but where Efimcny, 
ie plaintiff was under the neceſſity of filing a bill to pre- 

ly rent multiplicity of actions brought againſt him to try 2 A k. 167, 

th 2 cuſtom, which one would have determined, the 

* Court directed an iſſue, which being in his favour the 

Cort ordered him the colts both at law and in equity. 

h. Where plaintiff was ſo poor that he could not carry 

de on the cauſe, Lord Hardwicke ordered the coſts decreed 

o be paid by defendant to be taxed and paid, to enable 


plaintiff to go on with the cauſe. 2 Ark 40⁰0 
The Maſter reported proceedings under a commiſſion Ves: tious pro- 
to examine witneſſes, irregular; on exceptions, the nes. 
Court thought them regular, allowed the exceptions, 3 A. 235: 
and gave the ſucceſsful party his coſts ; but the order 

for coſts was diſcharged, the proceedings not being 

vexatious, | | 

The rule is not ſo general that parties cannot appeal Appeal. 
for coſts only; in particular caſes the rule has been Amb. 521. 
diſpenſed with. Duare—Whether the Court will diſ. * .. 250. 
penſe with the rule only in ſuch caſes where it appears 
by the decree that coſts are improperly given? Or 
where the Court muſt go into the merits of the cauſe ? 

Rehearings for cofts ought not to be encouraged, Rehearings, 
becauſe they are diſcretionary, but ſuch rehearings are ; Bro, 140, 
allowed on particular circumſtances, as where the miſ- | 
take was ſo apparent that upon a motion before inrol- 
ment the minutes would have been altered. 

And a difference has been taken with reſpeR to re- 16ia. 
tearings between coſts charged upon the perſon and 


colts out of the eſtate, Tender, 
It muſt be an actual tender to excuſe coſts, 1 Ver. 339. 
Coſts, on reverſing an order for allowing a demurrer, * 3 
ordered to be refunded. | » Ves. 100. 


uGLecurity for coſts by a plaintiff beyond ſea ſhould Security, 

128 be applied for before time for anſwering is obtained, if 2 Ves 24. 

„appears upon the bill, or is in the defendants know- 3 

ledge, otherwiſe it may be applied for in any ſtage of 

lhe cauſe, : 

| Where the party lives abroad, 40 J. to anſwer coſts Security. 

the old rule, which though now low is not increaſed —— 

by the Court, unleſs on terms. OG 
Where plaintiff ſtated himſelf in the bill to be on a 

ſoyage to New York, in America, it was not ſufficient 

„ eyidencs 
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evidence that he was reſident abroad, ' which muff 05 
3 Bro. 371. pear to tothe Court before he will be ordered to give (e, 
curity for coſts, : 98 S622 | 
Defendant, Defendant having deſtroyed the ſubject of the ſut 
1 and abſconding, ſhall find ſecurity for coſts, otheryik 
aa plaintiff ſhall be at liberty to diſmiſs his own hill 
without coſts, * "0-7 24 
Scandal, If a bill be referred for ſcandal and impertinence, and 
Reference. ſo reported, exceptions being taken to the report and 
allowed, the plaintiff ſhall have the coſts of the reference; 
Amb. 464 but he ſhall not on exceptions allowed to the Maſter; 
| report of irregularity. 17 50 
Lien for coſts. A voluntary releaſe by client ſhall not defeat the clerk 
2 Ver. 25, in court of his lien for cofts. 


Luvatic's eſtate, No coſts allowed to relations of a Junatic for their 
attendance before a Maſter to check the account, 


2 Vez. 25. though notice is always given them for that purpoſe, 
Said, that a man cannot come into equity for a & 
2 Vez,223- cree for coſts only. | 
Dower, Onan aſſignment of dower, the dowereſy ſhall hae 
no coſts unleſs other queſtions are raiſed in which the 
1 Bro, 134. party is vexatious. 


Where the material iſſue is found for the party who 
ſets down the cauſe for further directions, he mult ban 
his coſts at law. | | 

Exceptions are not taken to the Maſter's report for 
coſts only, the method is to ſtate the articles objeded 
to and pray leave to except. 

Fo low event. Coſts are not given to a party claiming under a con- 
Ves. Jun. 55+ tract which is not meritorious, even though he recovers 
| upon. it—not even to a truſtee. | 
T Truſtees and executors though they make a claim, 
uſtees. N of 
xVez, jun. 20g, yet if it is merely by way of the point to the opinion 
of the Court, ſhall have their coſts. 

The rule that the plaintiff in a bill of diſcovery ſhould 
pay coſts in all caſes is too general; he ought only 
where he files a bill in the firſt inſtance, not where 
1 Vez.jun-423, compelled to it by the defendant's refuſal. | 
Bills of coſts, Bills of coſts have been examined after a long pe- 
2 Vea. 203. riod, and even after payments made. 

It were endleſs to enumerate all the deciſions on the 


Trial at law. 


I Bro, 420. 


Exceptions to re · 
port ot coſts. 


3 Bro. 321. 


F recntors, 


Diſcovery, 


"= 6, 57S . . 4 
ueſtion of coſts, fince it is involved in maſt of the adjuche 
06-4 ; the editor therefore following the plan of the origins 


work, has ſelected a few determinations on the ſubjtth 
From which general principles may be extracted a 


upon: 


before 
alſo for 
over-r1 

A _ 
he har 
legal i1 
done in 

By t 
counte; 
and ha 
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Way of 
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It may not however be amiſs to obſerve, that cofts do not 
always follow the event; 1 Vez. jun. 55. ; they are entirely 

in the diſ retion of the Court ,, 2 Atk. 111+ 400. 3 Bro. 
390- which, in conſidering them, decides according to its 
unſcience, and not according to its authority; 2 Atk. 553. 
That miſconduf is ſometimes a ground for refuſing them to 

a prevailing party, and is the reaſon why an unſucceſsful 
party is in general compelled to pay them. 


— 


COUNSELLOR. 


(WHAT a counſel knows in a cauſe as counſellor, 
he ſhall not be put to anſwer, ] 

[Otherwiſe of a ſcrivener, though he have taken the 
uſual oath that ſcriveners do before they are made free 
of London, not to diſcover the ſecrets of thoſe perſons [= Ch. Ca. 243. 
that employ them, ] 1 3 Ch. Rep. 29.] 

[Nor ſhall a counſellor be compelled, nor ought he 
(perhaps unleſs by conſent of his clients) to be examined 
upon any matter wherein he was of council, either by 
the indifferent choice of both parties, or wita either of 
them, by reaſon of any annuity or fee.] [Cas Rep. 143+] 

A counſel ought not to take a conveyance from the 
right heir, for his own benefit. Þ 

Counſel have a right to drafts as precedents, but not 
to detain them, where either party may be benefited by 
iaſpecting them, 

A demurrer to a bill for a diſcovery of a caſe laid 
before the plaintiff's own counſel for an opinion, and 2 Ak. 214 
ziſo for a diſcovery of the facts ſtated in the caſe, was 
over-ruled, . ITT | | 

A counſel cannot maintain an action for fees, or if 
he happens to be a mortgagee to inſiſt on more than 
egal intereſt ; under pretence of a gratuity for buſineſs , att, 332. 
cone in the way of a counſel. 

By the ſtat. Je/im. 1. c. 29. attornies and ſerjeant 
counters who have been guilty of any mal- practices, 
and have acted unbecoming their profeſſion, may be 
llenced and not be allowed to be heard any more in the 
way of their profeſſion, 


[ T Ch. Ca. 277.1 


3 Atk. 38. 


Barriſters 


1 


| 100 
3 Atk. 173. 


| zVez. jun. 501. 


2 Ch. Rep. 6. 


A'tering decree, 


Or. Chant. 
171.] 


Altering decree. 


DECREE AND DISMISSION. 


Barriſters-are included under the name of ſerjeant 
counters. Lord Coke in his 2d inftitute and expoſition 
upon ſtat. Neſim. 1. c. 29, page 214. | 

The duty of a counſellor in preparing pleadings iz 
not to malte a caſe for his client, but to ſtate it fairy 
from his inſtruQions, - | 


K 


DAY-WRIT. 
[ W HERE a matter of account was referred to com. 


miſſioners who could not ſettle them without the 

attendance of the plaintiff who was in execution, the 

Court ordered he ſhould have day-writs (in the.nature 

of day-rules in the court of Jaw) as often as needful, for 

attending the commiſſioners, and without paying ſees 

either for making or ſealing ſuch writs, ] | 
| 


— 1 


DECREE AND DISMISSION. 


VIDE 


Diſmiſſion. 


[ A DECREE is a final ſentence or order of Court, des 
termining the right of matters in queſtion c- 
cording to equity, and ordering the parties according) 
pronounced on heating and underſtanding of the caule; 
and afterwards drawn up and duly ſigned and inrolled. 
[By order, minutes of decrees and orders pro- 
nounced in court are to be read there, that all may 
take notice and ſpeak to the teſtifying of them, if there 
be occaſion. And no petition or motion is afterwards 
to be made of any orders not agreeing with the mi- 
nutes, unleſs the minutes have been altered after read- 
ing them, or the regiſter ſha]l without conſent not 
purſue them.) | | 
[Till the decretal order is drawn up, ſigned, and 
inrolled, it has the force only of an interlocutory 
order, and is not final, but may be altered upon a fe- 


hearing or ſometimes on motion, ] k 
| | g 


and te 


DECREE. Ax p DISMISSION. 135 


{An original bill is not to be admitted to explain a 2 ch. c. 43. 
gecree upon a fact precedent.] 5 
[Nor can it be croſſed, altered, or explained, upon Altering decree, 
2 bare petition only z but it may be thereby ſtayed a Pton. 
while til! it can be moved in court. | 
A decree though obtained by fraud, cannot be ſet Petition, | 
afide by petition. _ | 3 Bro. 74. 
¶ {No decree or diſmiſſion ſhall be preſented to the Lord . 1 
Keeper or Maſter of the Rolls to be ſigned, till it be 1. Tr 
ſigned by the fax clerk in the cauſe or his deputy.] Deere made by 
If a decree, diſmiſſion, or injunction, be made or a judge, 
granted by any of the judges fitting in Chancery, it 
muſt be ſigned by them as ſhall make or grant the 
fame, and after by the Lord Keeper before it be en- 
tered with the regiſter, ] | | 
[A decree or diſmiſſion pronounced upon hearing Signiog and in- 
ought to be drawn up, ſigned, and inrolled, before the 0 lng decrees, 
irſt day of the next Michaelmas or Eafter term after [Or. Ch. 117.] 
the pronouncing thereof, and not at any time after | 
without ſpecial leave of the Court, ] 
[Though a party be dead, yet if the other party or Signing, &. 
his repreſentative come in time, the Court will order 


> = > ©» > 4 


(The order being drawn up in form by one the re- 
giſters according to the minutes, and by the pleadings, 
and ſigned and inrolled as aforeſaid of record, may not 
be reverſed, altered, or explained, upon any motion 
or by any order ; but the party, if he has cauſe, is put 


es WF to his bill of review, which is not admitted but by 

. ſpecial order upon good cauſe ſhewn;z it being con- , „e ; 
ly; WI renient both with reſpect to the dignity of the Court 10 avs 
e nnd to the parties, wt fit fis litium.] oth, 47. 
. [Though after inrolment a decree cannot ordinarily Miſcaftiag, 

o- de altered but by bill of review; yet in cafe of miſ- 

a7 Wi caſting or miſcounting, where the matter demonſtra- 

ere BY tively appears from the decree itſelf to be miſtaken, it [Com. Sol. 35. 
res may be explained and reconciled by order.] m 
m [Wherc it is to be noted that by miſcaſling is not to 

a0: de underſtood miſvaluing, but only a miſtake in the 

not BY auditing or numbering. ] * 


One defendant pleaded outlawry in the plaintiff; an- Decree fer 2fide 
other defendant anſwered, and a deeree paſſed againſt him: original bill. 
after wards the defendant, whopleaded the outlawry, brings 
an original bill to ſet aſide this decree, and it was done, 
be having a title paramount to the former plaintiff 's.] [*0Þ» Ca. 3. 

| | [After 


the decree to be inrcolled. ] la ch. Ca. 227, 
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Accon nt. | 
Inrolment. 


Account. 
Inrolment. 


2 Atk. 38 Js 
ö lorolment. 


1 Vern. 1 31. 


Inrolment. 
Plea. 
1 Vern. 310. 


» I Vez. 205, 
Inrolment 
opened 


1 Vez. 326. 


Decice fer de- 


fende nt. 


{Pri H. Ch. 22, 
3 Px. Alm. 10 


Parties, 
Ch. Ca. 3 $24 
23 1. 


Parties, 


I Tech. 45.1] 


Parties. 
[Toth, 45] 


DECREE. 


[After a decreta] order is pronounced, matters of ae. 
count, and ſuch like, which are neceſſary to perſed 


the decree, may be and commonly are examined and 


ſettled before a Maſter z but nothing that is againſt the 


foundation of the decree, ] 


[Said, if (inter alia) an account is Jectond and the 
decree be inrolled, and then the report of the account 
is confirmed, there ought in ſtrinels to be a ſecond 
inrolment of the whole report. But on petition it is 
often diſpenſed with, and the plaintiff is allowed to take 
a writ of execution of the whole without ſuch ſecond 
inrolment.) | 

But now the Court does not ſuffer derten to aecount 


to be ſigned and inralled, becauſe it ties up their hands 


from relieving, if there ſhould have been. any defect 


in the directions of the decree. 


Inrolment of a decree may be opened if the intol. 
ment were gained by ſurpriſe, and there is any irtegu- 
larity in it. 

A decrec of diſmiſſion may be pleaded i in bat toa new 
bill though it is not A and inrolled.— Sd vide 
contra, 3 Ait. 80g. 2 Hex 

Diſcretionary in the 3 to ſet aſide the inrol- 
ment of a decree on circumſtances, as where the plain- 
tiff continued an infant till near the time of the hearing, 
or was beyond fea, and the cauſe ſo much neglected by 
the ſolicitor that the merits were not heard, 

Inrolment of a decree vacated, being too quick, 


though ſtrictly regular. 


[A decree is ſometimes made for the defendant when 
the equity appears to be with him; and this is better 
than to admit a croſs bill to be put in by him, and going 
to new proofs after publication in the firſt cauſe. ] 

[All original parties to the ſuit, or thoſe that are 
made parties thereto or to the decree, of full age, Ec. 
and ſuch as claim under them pendente lite, are regu- 
larly bound by the decree, ] 

[But any that bond fide came to be intereſted in the 
matter in queſtion by conveyance from the defendant 
before the bill exhibited, and is not made a uy either 
by bill or by order, is not bound.) 

{ Where one comes in pendente lite, and while the ſuit 
is in full proſecution and without any colour of al- 
lowance or privity of the Court, there regularly the 
decree bindeth, ] | 
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But if there were any intermiſſion of ſuit, or the . - 
Court were made acquainted with the conveyance, the ¶ Toch. 45.] 
Court is to give order upon the ſpecial matter according 
to juſtice and equity. ] | 

Parties not — _ e ad audiendum j u- — | 
dicium, are not bound unleſs they appear gratis on [Toth.45. _ 
FU hearing. ] k N | 8 ü Px. Alm. 26,] 

Defendant having notice of a decree, being preſent Notice. 
when it was made, though he was no party to it, pays „ * i 
money contrary to the decree, and is compelled to pay 2 Ch Rep Bro 
it over again. | S, C, 

[A decree binds or rather alters, (not the legal in- How biading, 
tereſt,) but it binds the perſon who may by decree be 
ordered to convey and afture the intereſt ; and if he re- 
fuſes to obey the decree, the Court will impriſon him | 
till he conform ;z and it ſo far affects the right and title fr. H. Ch. 22, 
to lands and goods, that the Court by ſequeitration and 2 Alm. 27. 

injunction doth diſpoſe of the poſſeſſion to whom it 3 
judges the right in conſcience is.] 
[Under clerks may bring over from the ſix clerks Under clerks. 
office to the Rolls chapel any decree or diſmiſſion after 
the lame are ſigned, to be ſeen by the uſher of the 
court cr his deputy only, that ſo-he may judge what 
pzrchment is necetlary to be allowed for the inrolling Cor. Ch. 19. 
thereof. 
[Every decree muſt before inrolment be ſigned as 
aforeſaid. ] a 
[Decrees and diſmiſſions ought to be drawn up as How decrees | 
ſhort as may be with convenience and not recite the 8 3 
pleadings largely, but the ſum of them briefly, ] 4 
[The regiſters are to be careful in the penning and 
drawing up of decrees, and eſpecially in matters of dif- 
hculty and weight. ] 
And by ancient order, when they preſent decrees to 
the Lord Chancellor, they ought to acquaint him 
witch are decrees of weight, that they may be read (To'h. 41.] 
and reviewed before his Lordſhip fign them.] | 
Decrees or diſmifions made or granted in the Rolls Hos figned ani 
or at Hſtminſter, on ſuch days as the Lord Chancellor iarolled. 
is not preſent, being drawn up, are at firſt to be ſigned 
by the Maſter of the Rolls or the judge that (at at the 
hearing of the cauſe, and then preſented to the Lord (Tat, 41-] 
Chancellor to be by him likewiſe ſigned, which done, 
they may be iarolled. ] 
| [Within 
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158 | 
[Within one term after a cauſe ſhall be detertniny; 
by decree or diſmiſſion, ſuch decree * diſmiſſion 20 
ö all other records in the clerk's hands ſhall be delivery 

[Or. Ch. 47.] over to the ſix clerk or his deputy. | 

Decrees after [Decrees upon ſuits brought after judgment, ſhal 
ne contain no words to make void or weaken the judgment, 
but ſhall only correct the corrupt con'ience of th 
| party, and rule him to makereftitution or perform other 

[Toth. 46. acts, according to the equity of the caſe.] 
Necree concern= {| Said, where the decree concerns lands, even fo loy 
| Ing land. as leaſes or terms for years, it muſt be entered in the 


4 regiſter's docket- book within fix months after it is pro 
[Com.Att.437.] nounced, elſe it ſhould not prejudice purchaſers, ] 
Decree to fore- -{ Said,-in court, if after a decree of forecloſure the 


Cloſe. party has recourſe to the defendant's perſon, it opens 
the decree ; but the Maſter of the Rolls ſeemed to think 
it might be done with leave of the Court without pro- 
ducing that effect.] 

Beans to fm [When a decree is to forecloſe, the Court will in 


caſes of neceſſity enlarge the time for the performance 
in paying the money, though the decree be ſigned and 
Iich. Ca. 64.] inrolled.) 
Decree to fore - In a decree of forecloſure, though an infant bas: 
cloſe infant, day to ſhew cauſe againſt the decree after he comes ef 
age, yet he is not to go into the account, nor is be ſo 
much as entitled to redeem the mortgage, but is on, 
allowed to ſhew error in the decree. | 
[Where after a decree an original bill is become ne- 
ceflary, as in caſe the decree be of twenty or thiry 
years ſtanding, or that the party neglecting to procur 
a ſtay of proceedings at law, is ouſted of his poſleſſion 
by judgment there, in ſuch caſe the former decree may 


3 P. W. 352» 


Original bill 
after decree, 
former decree 


9 be ſet forth as evidence; but the Court will not deci 

the ſame thing merely upon the foot of that decree, 
[2 Ch. Rep, but will examine the grounds of the former decree en 
228] they make a new one.] 


After decree and a writ of execution and attachment 
returned, the Court refuſed to give leave to defendant to 
be examined, unleſs he gaveſecurity to abide the deete: 


Exemination of 
defendant after 
derree, 


2 Vern. 91. 

Decree againft Plaintiff may have a decree againſt a defendant who 

2 ned has been examined under the uſual order as a witnel, 
ughexamine 

as a witneſs, upon other matters to which he was not examined. 

— 583. To ſupport a plea of a former decree, you muſt ſtat 

8 — 603. ſo much of the firſt bill and anſwer as will ſhew that 


the ſame point was then in iſſue. 


P 
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”" DEEDS AND WRITINGS, 

If after a decree a caveat be entered to ſtay ſigning Caveat. _ 
and inrolling, it ſtays the ſigning twenty-eight days, | 
not only after pronouncing the decree, but twenty-eight 1 F. W. 609, 
days after preſenting it to the Chancellor to be inrolled, - . 
and notice given by the Lord Chancellor's ſecretary to | 
the clerk on the other fide. Ty. 

A decree made by conſent cannat be (et aſide. | * 438, 

A final decree cannot be made upon an interlocutory Final decree, 
order without conſent, - 3 Bio. 149. 

A decree had been paſſed and entered without having Amending bill 
before the Court a perſonal repreſentative, who became After decree, 
ſo by adminiſtration after the bill filed. Motion to in- 
ſert in the bill that he was adminiſtrator, in order to 
bring him before the Maſter; refuſed, if. there was | 
any thing in the decree directing him to pay; if the 1 Ver. jun. 68, 
intention was merely that he might be a witneſs to 
what was done, the motion was proper. 


159 


Decree by con · 


Deeretal order 
diſcharged. 
1 Vez, jun. 93» 


A decretal order cannot be diſcharged upon mo- 
tion. ; 


DEEDS AND WRITINGS. 


(IN a bill of diſcovery of and to recover deeds or As to affidavit 


writings, and to be helped andrelieved by decree on — of diſe 


% 


the matter of ſuch deeds, there mult be affidavit made 
by the complainant, that he or his anceſtors had ſuch 
writings in his or their poſſeſſion, that they were ca- 
ſually loſt and that he knows not where they are, unleſs | 
they be come to the defendant's hands or to this pur- [Pr. Alm. 4. 
poſe, elſe the defendant may demur.] 1 Ch, Ca, 11.] 
But if the bill is only to be relieved againſta deed in Afidarit, &c. 
another's hands, or that the bill ſeeks no decree, but 
prays barely to have the defendant diſcover whether he 
bath ſuch deeds or no, or to have the deeds produced a 
at a trial, there needs no oath of the plaintiff.] - 1 Ch, Ca, 1t. 
If the bill be grounded on the loſs of a bond, as it is Afbdavit, &c., 
the loſs which gives the Court juriſdiction of the cauſe, * Ch. O. 231. 
affidavit muſt be made of it. 
But if the bill be for the diſcovery of a deed only, Affidavit, &c, 
plaintiff need not make oath of the loſs of it, as — 1 Vern. 247, 
m 
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160 DEEDS AND WRITINGS. | 


muſt do when he comes for relief; for he cannot triti. 
late the juriſdiction without oath made of the loſs 9 
Affidavit, c. Where a bill was brought for the bare diſcovery of 
| a deed, and the defendant demurred becauſe the plaintif 
bad not made oath, according to the courſe of the 
| that he had not the deed upon which this diſtinchion 
_ was taken and allowed by the Court; vir. that where 
2 perſon comes for a diſcovery and prays: relief, then 
it is neceſſary for him to make affidavit of the want of 
the deed; but when he ſeeks but a bare diſcovery/u 
l 888 to have it produced at a trial, it is not neceſlary; 
1 Vera 59. for it is not ta be preſumed that the plaintiff · in either 
contia. of the latter caſes would do ſo abſurd a thing as exhibit 
| a bill if he had the deed. bob at i; 
Affidavit, c. If a bill be purely for a diſcovery and delivering up 
a deed and prays no relief, an affidavit that plaiatif 
hath not the deed is not neceſſary; but if the bill be 
generally for relief upon any bond or deed, as to te- 
cover money upon the bond or profits of land under the 
2 P. W. 541. deed, an affidavit that the deed is not in the 'plaintifi's 
cuſtody muſt be annexed, becauſe the bill does by con- 
ſequence ſeek to transfer the juriſdiction from law to 
uity. | 
Affidavit, &c, When a bill is exhibited for a general diſcovery of 
deeds, it is not neceſſary for the plaintiff to annex the 
_ uſual affidavit that he has none of them in his cuſtody? 
but where the bill is for a diſcovery . of a - particular 
bond, for want of which plaintiff could not recover 
Prec. in Ch. 536. his debt at Jaw or the poſſeſſion in ejectment, in thele 
caſes it is fit he ſhould make oath that he himſelf has 
not the bond or deed, becauſe if he had, his remedy i 
3 Alle. 17, proper and open at law, and then he is not to put at- 
other to the unneceſſary expence of an anſwer to deny 
his having it. | 
— rn [Where writings brought into court (viz. into 
Ger. er the hands of a Maſter by order of the Court) wee if: depot 
| ordered to be delivered out to be uſed at law, they were ('zncel! 
ordered to be delivered upon a ſchedule to the party ee th 
who brought them in, and he was to produce them and Nes in i 
all others confeſſed by his anſwer, or produced before Wi The de 
the Maſter (if neceſlary} at the trial, &c. at law, and in his 
to return thoſe delivered out here after trial, &c.] endant 
[If deeds are brought into court or confeſſed by Hence tt 


anſwer, the Court, upon motion of courſe, will —_ I vide , 
uc 
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ſoch of them as the party needs, to be delivered out to 
the ſolicitor or produced before the examiner or com- | 
Gonets, that they may be proved; and that after 
at is done they be returned. ens | 
[Upon a bill to forecloſe the mortgaged lands were Del vered to | 
Jecreed to be ſold : a purchaſer being reported, the de- vary 5 
zndant moves that the mortgagee might bring bis party to inſyeds 
leeds to and leave them with 4 counſel who was to 
hey the conveyance. The Court would not order 
im to part with his deeds, but ordered they ſhould be 
jrought before a-Maſter, where the counſel might in- 
them.] 3 | 2 
A defendant ordered to be examined to an account All writings «nd 
n interrogatories, is examined ſhort ; the complainant **bibits broughe | 
noves that the defendant may upon oath bring before '* ? 985 2 8881 
Maſter all papers relating to the cauſe, Which the 
ourt refuſed to order; for at this rate, ſaid, cauſes 
ould never come to an end; but ordered all writ- 


os and exhibits proved by the depoſitions to be brought 


* 


Nor would the Court fuffer the interrogatories to 

amended, c. but ſaid, if at laſt they found them - 

yes pinched they might move the Court again.] 

[Where a deed in the plaintiff's: hands, mentioned in phiatiff to give 
plaintiff's bill was neceſſary to the defendant's defendant co- 

aking his defence a full anſwer ; the Court ordered be of deeds. 

e plaintiff ſhould give him a copy of it.] 

ln an anſwer to a bill for diſcovery of deeds, the Defendant to 

endant confeſſes. the deeds but does not ſet them 8e plaintiff 

Ih, becauſe he would (he ſays) fave the defendant OF. 

e charge, and ſays he ſhall have copies of them when 

pleaſes, The Court upon motion ordered the de- 

ndant to give the plaintiff copies of the deeds, without 


ny Wing them to a Maſter.) | ; 

An order made at the Rolls that the defendant might Inſpe ion of 
oecd a deed proved in the cauſe ,and referred to by deres refulee. 
ee N epoſitions, as being part thereof, diſcharged by the 
ers lancellor, for that a defendant before hearing is not 2 P. W. 470. 
he the ſtrength of the cauſe, or any deed to pick 
nd es in it. n 10 
ore de defendant's witneſs proves a deed and refers to 
and n bis depoſition ; the plaintiff cannot compel the 


ndant to produce the deed at the hearing, the re- 30. W. 4 


by eace thereto not making it part of the depoſition.— 
der Wi vide Bettiſan v. Farrington, where it is ſaid by the, 


uch M | Chancellor 


3 DEMURRER, . | 


2 P. w. 178. Chancellor that by defendant's referring to deeds i 
n notis. their anſwer, they make them part of their anſug 
3 P. w. 363, The editor, however, puts a guæro to the caſe, 


b * ? , , 
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DEMURRER TO BILL. 
©, viDE- wu; 
Commiſſion to anſwer. 

*, Interrogatories, | 
Examination. 


| Demurrer what, [ 1 an allegation of the defendant, which, admit 

I the matter of fact or ſome of them, alleged byt 

defendant to be true, ſhews that as they are ſet for 

by the complainant himſelf, they are inſufficient for l 

to proceed upon or to oblige the defendant to anſwer 

and therefore demands the judgment of the Co 

. whether the defendant ſhall be compelled to aut 
Prac, H. Ch.12. anſwer to the plaintiff's bill, or to ſome certain p 

thereof, ] | | 1 
3 ves jun. 253. The ground of a demurrer muft be a ſhort pai 
| upon which it is clear the bill would be diſmilled w 


| colts at the hearing. 1 
Cauſes of de- [The cauſes of demurrer are properly upon mal 
mur er. defective in the plaintiff's bill, and not from any foray 


Px. Alm, 13. matter alleged by the deſendant; and therefore in t 
demurrer it is ſaid, as appears by the plaintiffs 
Mf. Treat. Upon the omiſſion of matter which ought to 
100. therein or attendant thereon. | | 
| Endofdemurre= The principal ends of a demurrer are to avoid aq 
covery which may be prejudicial to the defendant, 
| cover a defective title, or to prevent unnecellary* 
Mi:f.Treat,100, pence, If no one of theſe ends is obtained, there is i 
| , uſe in a demurrer ; for in general, if a demurrer ii 
hold to a bill, the Court, though the defendant ana 
will not grant relief at the hearing. lt is no 
e Doubted, whether, in ſome ſpecial caſes, a (12.1 i 
[1 Ch. Ca. 56, . a 5 | co 
2 Ch. Ca. 3.] may not be put into an anſwer z it has been allo ed, whi 
To replication, {So where the replication contained new matiet ¶ dot to r. 


in the bill (or anſwer), but what the plaintiff U. i, not 


D EMURR E R. 
f at he exhibiting his bill, the defendant pleaded; 


zwed it.] 
[As N plea, ſo 1 no demurrer, ſhall be admitted alter 


chment with proclamation returned. But upon 
jotion in open court, at affidavit = the cauſe of the 
1 where, after a eee e there 
ane 2 general pardon, and the. defendant appeared, 
id put in a demurrer : it was held he might 1 do.] 
No demurrer after a plea. 

A demurrer not coupled with a plea or ee 


wearance, or before an order for time be obtained: 
mur alone. 


jr time, it being the condition of every order for 
ne, that the defendant ſhall not demur alone. 


t CRE it is filed, defore mou of contempt 


(The huſband Hein cannot demur for the wife. ] 
[If a defendant obſtinately infiſts upon his demurrer, 


ut ſufficient matter is alleged to oblige him to an- 
, and for the Court to proceed upon, the Court 
ll decree the matter of the plaintiff's bill, for by 
e demurrer are confeſſed all matters of fact, that are 
* alleged, ] and the fats alone without the concluſions 


[Though by rule of the Court, every demurrer 
all expreſs the ſeveral cauſes of demurrer; yet it is 
id, other cauſes may be inſiſted upon at the arguing 
of, But if any cauſe ſhali be inſiſted on at the 
g, befides what is particularly alleged in the 


t hall pay the ordinary coſts of five marks, if the 
ues particularly alleged be difallowed.] _. 

lt is not now the practice that the defendant ſhould 
the coſts of the demurrer on record being over- 
ed, when a demurrer at the bar is allowed; but he 
dot to receive his coſts, and what is ſaid in 1 Vern. 
is not law, 


ttel 


nd demurred to the replication, and the Court al. 


uſt be filed within eight days, exclufive of the day of 


noſſment on the file, and the bill be diſmiſſed in 
þe&t of ſuch cauſe newly alleged; yet the defend - 


M 2 | | CLf 
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[1 Ch, Rep, | 


* 
When admitted. 


oy ch. 99.1] 


1 Ch. Ca. 232. 
1 Vern, 78. 


Hind. 210. 


e Court never iedulging the defendant with time * | 
A demurrer cannot be regularly filed under an _ | 


IGG 


Demurrer may be filed after time for anſwering be 3 Bro. 37% 


Baron and feme, 


Toth. 7 3. , 
Decree. 


x refuſes to anſwer, where the Court is of opinion 


- 


Pr. H. Ch, 13.1 
1 Vez, jon. 78. 
239. 


Demurring at 
the bar, 


Ps. Alm. 18.1 
Or. Ch. 97» 


Demurcing at 
the bar, Coſts, 


3 P. W. 371. 


1 


164 D EMUuUR RE R. 
Oeneral demur- If à general demurrer be pot in, it will be ow 


78 a ruled) this muſt mean, where there i 15 am part 
FN Ty bill, either the * „ 4 wy en — which 0 
ought to an 


Amending bill, wrt A e be ex in upon any Giver wide 
the bill, the plaintiff paying the defendant's 
les. Att. as twenty thilliogs coſts, may of courſe, without 
tion, amend his bill within eight days aſter the f 
murrer put in; but not * * Us inn 
wh ſent. 1 | i 
But plaintiff W e „ move to amend; and 
before the demourrer is ſet down to be argued, other 
wiſe he muſt pay the coſts defendant bay been u 
1 Herr. 414. getting the order for ſetting down demurrer to be 
gued, and twenty ſhillings beſide. 
After argument of a demutrer to the whole bill 
is not uſual to allow an amendment, except in bs 
F. W. 300. a demurter for wait of parties—though.i it is { 
2 Atk. 311, allowed. 
Eight days after | [If within eight days after filing ». demuren, 
rr plaintiſ” admits it to be good, and pays the defendut 
| sued clerk forty ſhillings, the defendant need not | 
down to be argued, for the bill ſtands diſmiſſed 
courſe, without motion, unleſs both ſides agree 
ſcom. At. 126, the amendment thereof; but ſuch Wilen is no þ 
74] to a new bill. 
Colts, [As if a plea, ſo if a demurrer, be over-tuled,1 
defendant pays five marks (now five pounds) col 
but if on arguing it be adjudged good, the we is 0 
| miſled, and plaintiff pays coſts.] 
Coſls. [If upon a dedimus the defendant returns ol an 
but a demurrer or a plea, or both, which ſhall ha 
to be over-ruled, he ſhall pay the uſual, coſts.of 


s Vez, jun, 448. 


yen by 


1's are 
n law, 
y be | 
ges and 


bugh thi 
ty ; ) 


marks, (now foe pounds,) and though they be af 2 ple: 
good, yet he ſhall have no coſts; becauſe of (here 
needleſs trouble and delay given the plaintiff Mt of a: 
commiſſion, without which. the W night! led, acc 

| Px, Alm 14 ] | 
1 Vern, 232, put in his plea and demurrer, ] puty, ma 
Entering with [If a demurrer be not by the defendant mice not 
che Regiſter. eight days after filing, entered with the regiſter demurrei 
order to be ſet down to be argued, it is over-ruled (A dem 
— courſe, and the plaintiff may take out- proc out oat! 
— coſts, and a better anſwer.] us to a 
8 [As a plea, ſo a demurrer, may be brought poke 
© Com 


Tiaed, either in common . or by order on mouen 
| petit 


163 
x Alm. 76. 
Ch. 99-] i 


x 


_ DEMURRER 
ion; but they are all to be determined in vel 


Ne. tegiſter ſhall not enter any plea, ſo neither N „ ente eds 
u be enter any demurrer in the paper at the in- 2 2 
ce of any perſon, upon a warrant for ſetting down 
e ume on 4 certain day, unleſs the ſuitor ſhall bring 
h order or warrant to the Regiſter to be entered 
days before the day appointed for bearing. And 
x the paper of pleas and demurrers (to be argued) [Or. Cb. 52.} 
made out, and ſet up in the Regiſter's office, ao 

dition or alteration ſhall be made therein. ] 

Where a defendant brought up from the Fleet, on H1beas corpus, 
| alias habeas corpus to anſwer a bill, put in a de- | 
wrer, without leave of the Court; the Court diſ- 
aged and quaſhed the demurrer, and granted a 

ries habeas cor pur] . | 
[My Lord Coke's 4 Inft. 83. ſeems to think, that, P · mages. 
ere upon a demurrer, a bill'is adjudged inſufficient, Coſto. 
defendant ſhall have no damages; for they are 

yen by ſtatute 17 R. 2. c. 6. where the truth of 
plaintiff's ſuggeſtion is tried, Cc. which is not 8 
upon a demurrer, where the fact is confeſſed.] [** H Ch. 131 
[The words of the ſtatute are, that ſuch ſuggeſtians mw 3 
duly found and proved untrue.) e | 
(But ſee 15 H. 6. c. 4- which, reciting that /ub- Stat. 15 H. 6, 
1's are often had for matters determinable at com- # 

on law, enacts, that, no ſubpœna be executed, till 

y be found to ſatisfy the party grieved, his da- 

ges and expences; if ſo be, the matter cannot be 

je good, which is contained in the bill. And 

ugh this ſtatute be not obſerved, as to the giving 

ity; yet coſts are always given. And fo it is 

bn a plea ; or diſmiſſion for want of proſecution. ] 

Where a ſuit appeareth upon tne bill, to be of the Lord Bacon's 
ture of any of thoſe, which are regularly to be dif- er. 

ſed, according to an order mentioned under title (Toth. 534. 
puty, made in the time of my Lord Bacon (if I 5 

lake not); the ſaid order is to be ſet forth by way 

demurrer.] | 1 

[A demurrer is to be put in under counſel's hand, Hon Glos. 
out oath, Wherefore, if a defendant take a de- 

us to anſwer only, and return only a demurrer ; 

attachment will be awarded for want of an anſwer.] 

Vide Commiſſion to take an anſwer. 
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Order to plead, 


2 P. W. 237. 
3 Aik. 726, 
1 Bio, 78. 


2 Bro. 214. 


Plea demurrer. 

Anſwer, 

43 P. W. 30. 

2 Atk. 282. 
I Vern. 90. 

2 Alk. 389. 


3 P. W. 326. 


When to object 
to form of the 
bill. 

2 Atl, 137. 
Anſwer, 

3 Atk. 530, 

2 Viz 110. 


Demurrer how 
drawn. 


bf 2 Vez, 451. 
Speaking de- 

IE murrer. 
2 Vez. 24 5» 
_.--* Speaking de- 
| murrer. , 
4 Bro. 254. 
2 Vez. jun. 83. 


Penalty waived, 


1 Ver. 56. 


ut 

| | Second demur- 
11 rer. 

2 Bro. 66. 


Diſcovery. 


2 Atk. 394+ 


Parties. 
2 Ves. 312. 


'- " MEN, demurring alone ; the defendant demurs, and — 
only by denying combination; demurrer ſet wa 


part, but muſt ſtand or fall together, 


DEMURRER; 
Defendant has leave to plead, anſwer, or demur, we 


Sed vide 1 Vern. 463. and it ſeems that the 
muſt be ſpecial, to plead, anſwer, or demur ; for 7 
be only to anſwer a demurrer to part, and wk 
the other part will not do. 

A defendant cannot demur and plead, or dem 
and anſwer to the ſame part of the bal for the g 
or anſwer over-rules the demurrer. 

A demutter cannot be good in part and bal 


If a demurrer be to part of a bill, and an inſuf 
anſwer to the reſidue, yet. the plaintiff cannot e 
until the demurrer be argued. 

A defendant muſt take advantage of a deſed 
form in the plaintiff's. bill by demurrer, it is too | 
to object after he has anſwered. 

The Court cannot let a demurrer ſtand for 
anſwer, becauſe it is ,a_mute thing. Nor Gan 4 
thing be ſaved on a demurrer. 


TFhe particulars demurred to ſhould be diftinguil 


in ſuch manner, that the Court may ſee. them Wher 
out looking over the whole bill. ndant i 
A demurrer cannot be to any thing, but what here he 
pears upon the face of the bill, elſe it would E Demu 
ſpeaking demurrer. he cauſe 
Where there is an argument in the body of 1 ive, and 
murrer, ſuch as in or about the year 1770, u A gene 
upwards of 20 years before the bill filed, it is a ſpeii od as th. 
demurrer, and bad. tranſa 
Demurrer lies to a bill for difcovery of 2 an af Where 
ment of a leaſe, without licenſe, if the bill does hight ha! 
expreſsly waive the forfeiture. nurrer v 
After a demurrer over- ruled, there cannot beit be pr. 
cond demurter. But if the bill be amended, . Bill a; 
there may be another demut rer. aica, an 
A bill will not do to diſcover, whether thes tyance o 
ſuch a perſon, or where he is, in order only ton oles, deu 
' him a party to a ſuit in this Court, and a —— led the 
ſuch a bill was allowed. e the ſan 
Defendant may demur if there be not all : ken by « 
parties to the bill. But the demurrer muſt * ents is n 
are the proper parties, not indeed by name, but ll Execute 


das pro! 


DEMUR RER. 467 


10 enable plaintiff to amend, and this may be after Hind. 186. 
murrer argued, 

being too trifling for this Court to entertain, yet he 2 Ak. 233. 
may t:ke advantage of the. objeQion at the hearing; 

Where, taking the charges in the bill to be true, Hearing, 

+ is clear that it muſt be diſmiſſed at the hearing, it 
good cauſe of demurrer, 3 2 Ves. jon. gg. 

Where plaintiff is entitled to a diſcovery, but not Gereral demue- 
relief, and there is a general demurrer to the whole 5 * 

ill, The demurrer muſt be over- ruled. But 
Afterwards the Chancellor allowed fuch a demurrer, 2 Bro. 319. 
Hing, that plaintiff ought to ſhape his bill according 

o what he had a right to pray. 

Length of time ſince a tranſaQion, which is the Length of time, 
ubje of diſpute, is no ground for a demurrer, it is 3 50. 633. 
mly a concluſion from facts, ſhewing acquieſcence, 35: 

xd not matter of law. 3 P. N. 2879. contra. : 

Demurrer to a bill for redemption, becauſe the de- Length of time, 
ndant had been in poſſeſſion twenty years, over- ruled: meat. 

e ſact not appearing on the face of the bill, but by , ro. 254. 
yerment in the demurrers * + | 

Where a bill ſeeks diſcovery of matter that the de- Anſwer, 
ndant is not bound to anſwer, he muſt demur; for; — 
phere he ſubmits to anſwer he muſt anſwer fully. 4 Bro. 11. 

Demurrer of another cauſe depending, over-ruled ; Cauſe depending. 
he cauſe depending being ſuch as would not be effec. 4 Bro. 60. 
ve, and the preſent bill making new parties. 
A general charge ofcombination todefraud, too looſe; Combinuion, 
nd as the bill did not connect the fraud alleged with Ves. jun. 237. 

tranſactions ſtated, a demurrer was allowed. 
Where the plaintiff had ſtated a caſe upon which he Demurrer for 
night have drawn a declaration in ejectment, a de- „nt of ed ity. 
nurrer was allowed; he might have had diſcovery, . 
ut he prayed relief, to which he was not entitled. 

Bill ſtating plaintiffs io be judgment creditors in Jas Hos drawn, 
dice, and that there were prior judgments and a con- 
tyance of the eſtate to a truſtee for fraudulent pur- 
les, demurrer allowed, becauſe the bill ought to have 3 Bro. 36. 
ated the effect of the judgment in Jamaica, for if it 
me ſame with a judgment here, the lands may be 

ken by elegit ; their being protected by prior judg- 
ents is no head of equity. | | 

Executor cannot bring a bill without ſhewing that Executor, 

bas proved the will, if he does, it is a good cauſe of 
M 4 demurrery 


— 


ö 


Though a defendant has not demurred to a bill, as Hearing, | , 
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1p. w. 75. 


Relief. 
3 P. W. 148. 


2 Atk, 157. 


1 Vez. 248. 


1 Vern. 204. 
2 Atk. 388. 


3 Anftruther, 
716. 


3 Anſtruther, 


903. 


Maintenance, 


3P.W. 375. 


Forfeiture, 


3 Atk „ 260. 


x Vera, fu. 


Supplemental 


3 Atk. 87. 


Bill of review. 


1 Vern. 393. 


1 Vern. 441. 


2 Vern. 120. 


him of maintenance, and a demurrer allowed. 


DEMURRER:: 


demurrer, but it is enough to allege that be hy 
duly proved the will. e 
Bill for diſcovery and relief. defendant anſwers as, 
diſcovery and demurs as to relief, demurrer good, 
Demurrer to the whole bill as to diſcovery andrelie 
if plaintiff be entitled to diſcovery the demurrer is had 
Defendant is not compellable to diſcover any thin 
which is immateria! to the relief prayed.- 
A demurrer to the relief is over-ruled by an anſyrr 
to the diſcovery of the facts on which thereliefis prayed, 
Where the bill is for diſcovery and relief, and the Dec 
defendant demurs generally to both: by the Court, ſaſtic⸗ 
a demurrer to the relief as principal and to the diſcovery Wl = dilce 
as conſequent to it, and an objedtion applicable to the 
diſcovery only, as. that it would ſubje defendant u 
penalties, is not competent upon ſuch a demurrer, 
Defendant not bound to anſwer what tends to accuſe 


Bill to diſcover whether a widow was married: ſhe 
demurs, becauſe the property was given over in cal 
of her marrying again. Demurrer over-ryled, as s bad. 
was a conditional limitation over of an eſtate ; the vi- 


| do muſt ſhew that ſhe has performed the condition. 
3Atk, 453.457. 


Defendant demurred becauſe not obliged to diſcover 
that which would ſubje& him to a forfeiture. 6 
Demurrer to a bill for tithes, becauſe it had not of- q a | 
fered to accept the ſingle value, over - ruled; the plain o 
tiff being only the executor of a parſon, and ſo not en- 1. 2 
titled to a forfeiture upon the ſtat, Ed. Gb. [Said 
A ſupplemental bill againſt defendant, who was not 8 15 


party to the original bill, to anſwer the matters charged 
in the original bill. Demurrer, that defendant was 00 
party to the original bill, and that there was no ne# 
matter ſtated in the ſupplemental bill to bave axilen 
ſince the original bill. 1 oh KY. 
To a bill of review defendant pleaded the former de 
cree, and inſiſted by way of. demurrer that there 


an order 
kdavit, t 
other m: 
or order 
examine 
lo anſwe 


no error in it, and the Court being of that opinion, ale % » ( 
lowed the demurrer, yp 1 | ; as 
A man cannot bring a new bill of review after a d 75 
murrer to a former bill of review. Demurrer allowel. 0 oh 
Where a demurrer to a bill of review is allowed, py 
may be inrolled ; but if over-ruled it cannot be inrolled T * 
ſo as to prevent the gemurrer being re- argued. | bi 


> 


um to ex 


There is ſometimes a demurrer for want of parties, Parties, 
ſometimes 2 plea. A demurrer where it appears on x ves. 426. 
the face of the bill, a plea where it does not. | 

Demurrer allowed to a bill for an injunction to ſtay InjunQion, | 
2 mandamus; ſo to an indictment, information, or . 397+ 

ibition. 

Bill by the obligee in the bond againſt the heir of 
the obligor alleging that he had aſſets by deſcent and 
ought to pay the bond. Demurrer allowed, the bill 
not ſtating that the heit was bound. 1 Vern. 180. 

Demurrer to a bill for diſcovery in aid of the eccle- 
ſiaſtical court allowed: that court being able to compel court. 
a diſcovery itſelf, n | 
Defendant demurred, becaufe the plaintiff's bill was Combination. 
brought againſt ſeveral defendants, for ſeveral diſtin 
matters, but as defendant did not deny combination 
by his anſwer, the demurrer was over-ruled, but if he 1 Vera. 416, 
does more he over-rules his demurrer. 
A demurrer to ſo much of the amended bill as had 
not been anſwered by the anſwer to the original bill, Anſtruther 6, 
js bad. * | 


To Interrogatories. 


[JS a party or witneſs, his refuſing to anſwer thereto, what. 
putting himſelf on the judgment of the Court, 

whether he ought to anſwer or no. ] | | 

Said, if a defendant mean to demur to one or more 
interrogatories, he muſt have a commiſſion ſo to 
do. In caſe of proſecution of contempt for breach of 
an order of court or otherwiſe, grounded upon an af - 
hdavit, the interrogatories ſhall not be extended to any 
other matter than what is comprehended in the affidavit 
or order: and if any other ſhall be exhibited, the party 
examined: may, for that reaſon demur to them and refuſe 
lo anſwer thereto, ] 

(So (I ſuppoſe) it is if an interrogatory contain a 
queſtion that may put a party upon accuſing himſelf of 
Womewhat capital or criminal. ] | 
A witneſs demurred to an interrogatory, becauſe 2 Ch. Ca. 208, 
e claimed intereſt in the land, It was diſallowed, be- 
; {cauſe he did not ſhew what intereſt and ſwear to it.]. 

A witneſs cannot demur, becauſe the queſtions Witneſs, 
led him are not pertinent, for it does not concern 
um to examine what may be the point of the iſſue, 1 Vern, 165, 


1 atk, 288, : 
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What. , 
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How kept. 


How kept. 


lor. Ch, 237. 
bend. 


Com. Att. 


Suppreſſed. 


Ipr. H. ch. 157.] 


Depoſfitions 
ſappreſſed. 


- 


[Px. Alm. 22. 


Or. Ch, 116. ] 
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DEPOSITIONS OF WITNESSES, 

| R 

Ee Evidence. 

Examination. 

Witneſſes. - 4 
Commiſſion to examine. 


| 


[ A RE their anſwers upon oath to ſuch interrogatories 
as are Exhibited and adminiftered to them.] 
[They are to be kept private, and no copy or ab. 
ſtract of any of them delivered till publication is paſt,] 
[Thoſe taken upon commiſſion are immediately upon 
bringing in to be delivered to the proper fix clerk or 
his deputy, to be ſafely kept and without opening till 
publication be paſt, and thoſe taken before the ex. 
aminers to be fafely kept by them; if they be not thu 
kept as of record by the proper officer, they are void, 
and not to be made uſe of either in this court or at 
law. ps 1 
| a are not to be ſuppreſſed upon a bare pe. 
tition only, without a reference to a Maſter, and a cer- 
tificate upon it; nor upon motion without reference, 


except mal- practice or ſome great irregularity plainly 


appears to the Court.] a 

[A plaintiff at common law having cauſed witneſſes 
to be examined in this court where there was no {uit 
depending, their depoſitions were ordered to be ſup- 


pteſſed, and never to be given in evidence againſt the 


defendant or any claimipg by or under him. 
[No motion ſhall be made in court or by petition for” 
ſuppreſſing depoſitions as irregularly taken, until the 
ſix clerks not in the cauſe have been firſt attended with 
the complaint of the party grieved, and ſhall certify the 
true ſtate of the fact to the Court, with their opinion, 
If the attornies or clerks ſhall not, for the eaſe of their 
clients, agree before them; to which purpoſe a rule 
for attending the fix clerks ſhalt be entered of courſe 
with the Regiſter, at the deſireof the party complaining; 
which ſhall warrant their proceedings and certificate to 

the Court. ] TONS | 
[Where three witneſſes examined by commiſſion 
did, upon hearing the matter in open court, depoſe m 
: | e 
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+ commiſſioners had ſet down their depoſitions achas« 
wiſe than they diddepoſe, the Court ordered thoſe de- [CeryRep, 66.] 
ar penn; . * 


amined again.] 

Depoſition ſuppreſſed, becauſe the attorney for os. 
plaintiff had written down the whole in the exact form 
of the depoſition before it was taken. Amb, 252, 

Motion to ſuppreſs depoſitiqns, becauſe they had __ 
been taken before the Mafter upon the ſame matter 
upon which the witneſs has been examined in chief, 
without a ſpecial order for re-examination, granted. 1 Bro. 388. 

Depoſitions of witneſſes de bene eſſe taken ex parte and 
without notice, which the Chancellor thought indi- 4 Bro, 384. 
penſable, ſuppreſſed. 

If the Maſter reports interrogatories leading, all the Gilb, ul, 149+ · 
depoſitions taken to them muſt be ſuppreſled. | 

If commiſſioners miſbehave, or the — be 
executed contrary to notice, or no notice be given to f 
the parties, or the depoſitions returned, or ſo badly \ 
written or ſo interlined that they are not legible, the 
depoſitions may be ſuppreſſed, but the depoſitions are Ibid. 

2 brought into court by the proper officer, that 

the Court may ſee whether they are legible or not. 

Where interrogatories, and depolitions were ſup- 

preſſed, and then publication paſſed, the Court, to let 

in the party to the benefit of his witneſsꝰs teſtimony, or- Prec. ia Cha.) 
dered interrogatories to be put in and ſetcled by the 493- 

Maſter for his examination over again. 2 

[Where a witneſs's depoſitions on one fide contradict 
bis depoſitions on the other ſide, it is the courſe to 
order him to attend the Court, that he may explain 
bimſelf and ſet the matter right if he can.] | 

[The Maſters are not to pals any exemplifications of Ecemplivea- 
depoſitions on a bare ſight of the copies only, without 0. 
firſt calling the officer or officers who have cuſtody of 
the records or originals of ſuch copies, or ſome (worn 
clerk of his or their office who is to produce the ſame [Or, Ch. 113.) 
before them to warrant the ſigning thereof. 

(By former order, either examiner may take out ſub- Where undue 
pœna's againſt ſuch as he ſhall probably ſuſpect to have copies — 
delivered undue copies of depoſitions to the adverſe delivered. 
party, his clerk or ſolicitor, for the examining ſuch of- 
fenders upon jnterrogatories, to be allowed of by a 
Maſter and to be executed before the other examiners ; 
as alſo againſt any he conceives to be able to prove ay 

abuſe 


— __ —_—— 
— — — — — 
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abuſe in caſe it be denied; and if, upon conſiderations | 

te anſwer tbe articles, it de certified by ſuch Maſt 
+ that the parties are faulty, as aforeſaid, or in any thing 
of like nature, every perſon fo offending ſhall be com- 
mitted to the Fleet till he has given the examiners fa. 
tisfaction. But if the parties acquit themſelves upon 
Gim. Nn 515 their examination, and the examiner is not able to prove 
* the ſame, he ſhall pay ſuch coſts as ide One lil 

think fit for unjuſt vexation. ] 
| [And by an order of the 19th Fanuarii 76941 

Gy No copies of depoſitions are to be read or made ok 


| of in court, or before a Maſter, but what are taken 
3 out of the proper office and aſſigned for the party for 
whom the ſame are read: ſometimes if one party hap- 
pens not to have brought his copy to court the other read 
will lend him bie, and the Court will allow it to be thou 
read.) | the ti 
. -[T he examiners or their deputies have liberty to D 


attend in court, to inſpe all books of - depoſitions fende 
which are read either for plaintiff or deſendatt, and to evide 
ſee whether they be duly figned for the party that doth the fe 
produce the fame, and in caſe the examiner ſhall di- who 
cover any fraud or practice, the cauſe ſhall be put off, Ur 

and the parties offending ſhall be committed to 12 
Fleet till the officer injured be agreed with and paid bis cauſe 
fees, and till five pounds be paid to ſuch perſon as the whict 
Lord Keeper fhall appoint for the uſe of the poor, and ſor th; 


(Ibid. ] till the client, injured by putting off his cauſe, be re- Chan 
imburſed his charges in reſpe& thereof, and el the WW fary e 
ſurther order of the Court. ] the M 


| Upon hearing, the Court (when in doubt) doth [VV 
[Cary Rep. 37.1] 8 witneſſes tobeexaminedad N to uſe 
conſcientiam judicis. 

wi { Upon affidavit made by the plaintiff that ſince pub: unleſs 
N lication he had divers witnefles (by name) come to his' WW the pai 
| le * 33.3 knowledge, whichhe knew not of before ; the Court or- Der 
„ * #3] dered that he might examine them before the examiner, ¶ other c 
li | ad infermandam conſcientiam judicis.] perſon 
ii Depoſitions of witneſſes examined ouly to ;nform order; 
— the conſcience of the Chancellor, are to be delivered to aud pri 


; | 

| [Toth.23.} bim ſealed, that he alone may peruſe the ſame ; nor are ¶ may b. 
| they ever publiſhed but by conſent or ſpecial order.] Aw 
1 Taken in one [Said, the reading ot depoſitions taken in a croſs fore the 
i 

| 


. muſt be by precedent order, upon W an acec 


x 
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Where the queſtion is the ſame and the defence ibe | | 
ume in two cauſes between the ſame parties, depoſitions 2 Vern. 447 - 
taken in one cauſe may be read in the other. 3 Atk. 502, | 
Original! bill for relief, defendant made a full — 
fence, witneſſes were examined and a decree. againſt the 
defendant z the defendant brought a croſs bill after- 
wards, touching the ſame matters and examined other 
witneſſes, for the ſame matter put in iſſue by the anſwer 
in the Original cauſe, which was objected to as an inlet 
to perjury, and Lard'Hardwicke refuſed to hear. the evi- 
dence in the croſs cauſe touching the matters in iſſue in 
the original cauſe, but allowed any of the depoſitions in 3 Atk. 50 r. 
th:,.croſs cauſe to be read not relating to the BUG 
put in iſſue in the original cauſe. 
Motion, that depoſitions in the-craſs caule wight be 
read on the account directed in the original cauie, for 
though the croſs bill was diſmilled, that does not wy 2 Ver. 579. 
the truth of the depoſitiogs: granted. 
Depoſitions of co- de eadant read. for another de. 
fendant, where the Court thinks there is no material 
evidence againſt. that -co-defendant from the nature of 
the fat affecting him, or from the credit of the witneſs 2 Ves. 2244 
who has ſworn it. - | 
Upon an account before the Maſter, the plaintiff of 
fered to read as evidence the depoſitions in a former 
cauſe wherein the plaintiff and defendant were parties, 
which the Maſter refuſed unleſs an order was obtained | 
ſor that purpoſe; and upon motion for ſuch order Lord bt þ 
Chancellor ſaid that ſuch applications cauſed unneceſ- of are 
ſary expence, and that the proper way was to except if 3 Ak. 524 
the Maſter was miſtaken and he refuſed the motion. 
[Where either plaintiff or defendant obtains an order 
to uſe the depoſitions of witneſſes taken in another cauſe, 
the adverſe party may uſe the ſame without motion, 
unleſs he be, upon ſpecial reaſon ſhewn to the Court by (Or. ch. ng] 
the party firſt deſiring the ſame, prohibited ſo to do.] 
Depoſitions in a tormer cauſe cannot be read in an- 
other cauſe againſta party whe does not claim under the 
perſon againſt whom they were taken, unleſs by ſpecial - 
order; but if a legatee brings a bill againſt an executor 
and proves aſſets, another Jegatee, though no party, 2 Vern. 413. 
may bave the benefit of thoſe depoſitions. 
A witneſs was examined whilſt ſhe was intereſted be- Witneſs in 
fore the hearing, and the cauſe being heard and ſent to dd. 
an account, ſhe was Te-examined alter the ering bs 
7 | fore 


y ͤ— ed ade. eat. utes 
# 


Wy DEPOSI 
| 2 Vern. 464. fore the Maſter on the account, having firſt releaſes 
vw 699. her intereſt. Her depoſitions before the er allowed 


not directly in 


\ 


ION S. 


to be read. 15 45 i 

Where a witneſs is examined who at the time is dil. 

x p. w. 289. intereſted but afterwards becomes intereſted and plaintiff 
2 Ack. 615- in the cauſe, yet his depoſitions ſhall be read. 


_ Deathof witneſs Where a witneſs dies after examination, but before 


1 P. W. 414 he has figned ſuch examination, they, cannot be made 
18 uſe of. Ea” os 6: Ye OE Wee KOO EN 

But where a defendant after publication examined 4 

witneſs, and then o—_— himſelf irregular in ex. 

amining this witneſs, it being after publication, got an 

order (upon petition and affidavic of himſelf, his clerk 

in court, and ſolicitor, that they had not nor would 

+ ſee any of the depoſitions) that he might re-examine the 

faid witneſs, but before ſhe could be re-examined, ſhe 

died, and the Court ordered that the former depoſitions 

2. W. 416,475. of this witneſs might be uſed, ” 

RefleQing A ' witneſs ſwears reflecting words upon ——, 

words, as that he was a vexatious man and a ſtirrer up of ſuits, 

2 P. W. 46. Oc. yet he ought not to pay coſts for it, a5 it is the 

commiſſioners fault for taking down the depoſitions, 

Quære if the interrogatory had led to it, which it 


| did not. | 1 5 
Depoſition A depoſition of a witneſs amended after publication 
3 — where it is clear that the examiner was miſtaken in 


taking it down, or the witneſs inmaking it. 
Reference toa Defendant's witneſs proves a deed and refers to it in 
deed in a dep®- his depoſition, the plaintiff cannot compel the defendant 


tion, 


3 P. W. 34. to produce the deed at the hearing, the reference thereto 
not making it a part of the depoſition. Vide 3 P. . 364 
Depefitions not Bill by wife for maintenance, ſuggeſting ill uſuage 
cerning « matter by the huſband, and on the part of the defendant, us 
an excuſe for his ill uſage, depoſitions. were offered to 
idſue. prove a criminal" converiation; unleſs it is expreſs 
charged by the anſwer, depoſitions cannot be read, and 
ſtating that ſhe behaved in an indecent manner was not 


2 Atk, 96, . thcught a ſufficient charge to entitle the huſband to 


read evidence of criminal converſation, But it is ſuf. 

jc cient to put in iſſue a general charge of lewdneſs, and 

2 Atk.333-333, under this may be given particular evidence, but then 
it muſt be pointed and applied to the general charge. 


| Beandal, xc. The Court will order depoſitions to be referred for 


2 _ 235. ſcandal and impertinence to a Maſter to be expunged. 
Cn IF quare for impertinence only. 


Where 


that thi 
will gi 
bad pre 
ſuch de 
againſt 


Dc LAIM E R. 


Where 3 in paſſed and the depoſitions are 
and delivered out, either is at liberty 
examine to the credit and reputation of any of the wit- un ohh vn. 
neſſes, the party objecting mult file articles in the ex- 
aminer's office, which contain the ſubſtance of the 
objections he makes to the reputation of the witneſſes; 
* articles being filed and a certificate of that fact 
being obtained from the examiner, the Court on motion 
or petition will give leave to the party to examine wit- 
neſſes thereon to prove the truth of the articles; the 
adverſe party, who is to ſupport the credit of his wit- 
neſs, is alſo at liberty to examine toties guaties, and the 
depoſitions taken upon this occaſion mult be publiſhed 
as in other caſes, but objections of this nature are very 
ſeldom made, and generally ſpeaking they end in no- gy, Chan, 
thing but putting the party to uſeleſs expence. 147, 148. 
When the depoſitions are thus copied and delivered 
out, and both parties come to ſee the interrogatories 
exhibited by each, if the ſame be leading, impertinent, 
or ſcandalous, this is the proper ſtage of the cauſe to 
refer them toa Maſter to certify whether the ſame be 
ſo or not; this reference is obtained by petition or 
motion of courſe. 
For the method of obtaining attendance before the 
Maſter, vide Gilb. Chanc. 147, 148. and 2 Harr. $12. Ibid. 
(Said, though a cauſe be diſmiſſed upon hearing, yet 
may the. parties haye the depoſitions exemplified under 
the great ſeal, for the furtherance and maintenance of [Weft, ſe 431 
their rights and titles a common law, ] 


Vide Exemplification. 
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DISCLAIMER. 


TE where the defendant upon oath, by anſwer, denies What, 

he hath or claims any right or title to the thing in 
demand by the plaintiff's bill, and diſclaims, i. e. re- 
nounces all claim thereto 2 in which caſe, if it appear : 
that the bill was exhibited for vexation only, the Court 
will give cofts againſt the plaintiff z but if the plaintiff 
had probable cauſe or reaſon to exhibit his bill againſt 
ſuch defendant, he may, if he pleaſes, pray a decree 
againſt ſuch defendant and all claiming under him ſince 

the 


1 


— s 8 


— 
— — — va Groen 2 — 


116 ©  DISMISSION AND RETAINER, 
[Pr,H.Cb. 11. ] the bill exhibited, and it is commonly granted withou 


cofts on either ſide. ] 
Cofts if plaintiff © Where the defendant diſclaims, the party is not i 
W N reply; if he does, and ſerves the defendant with à ſub. 


[3 Px. Am. 61, Pons to rejoin, the defendant ms have Ulber againſt 
3 Atk. 582.] him for the vexation. ] 2 
Evidence. Where a title is ſet up to an eſtate by bill, and the de. 
ſendant difclaims and you do not bring bim to hearing, 
| you ſhall not read his evidence as a proof of your own 
2 Atk. 39. right, to the prejudice of another defendant, A 
Replication, If the diſclaimer be only to part of the matters in 
queſtion, but as to the other part, there is a plex or 
- anſwer, in that caſe there may be a replication to fuck 
Cur, Canc. 133. part as contains the plea or anſwer. 
After diſclaimer, defendant upon motion may de 


himſell 

ayer 
1 Dil 
parties, 
5 to th 
he cog 
ourt of 


Cur, Cane, 733+ examined as a witneſs in the cauſe. hgnity 
The defendant ought regularly to wait three term eſpect 

after his diſclaimer before he moves for coſts, becauk Whoreſt, 

plaintiff may amend his bill and get a decree upon the “ fraud 

\ Hind. 20g. ound of the diſclaimer ; otherwiſe if defengant moves WF-"cY ; 
33 r coſts, he ought to give notice. quity 11 
A diſclaimer being in pvint of form, an — ft it 

the words of courſe preceding and concluding the r =2 

rder aft, 


Hind. 29. one, are purſued in regard to the form of the other. 
; A defendant may demur to one part of a bill, plead New. 

o another, anſwer to another, and diſclaim to another; Mitter, 

3p. W. $0. ut all theſe defences muſt clearly refer to ſeparate and der of 

98 diſtinct parts of the bill. But it 

Mir. Treat. 54. A defendant cannot by anſwer, claim what by diſ- et on th 

claimer he has declared he has no "ge to. | 2 " | 

ſts, the 

f has lea 

which 

(i the 
anily pa 

(If i 5 

ies cof 


DISMISSION AND RETAINER. 


VIDE » * t upon 

| Decree. (IF the 

4 ' Equity. | miſs it f 

| Juriſdiction. = 85 8 

| | 84 
What. 1 A Diſmiſſion is a final ſentence of the Court, whereby MW! zfter : 
the plaintiffs bill or ſuit i is ordered to ftand di- Ins, the 


miſſed. 6 the bi 


[Adi 


DISMISSION AND RETAINER. 177 
IA diſmiflion is ſometimes for want of filing a bill Wa. 
ypon a ſubpaena + ſometimes upon the defendant's 
anſwer and diſclaimer : other times it is on plea or de- 
murrer to the bill; or for commencing and proceeding 
in a ſuit at common law for the ſame matter, pending 
the ſuit here: or upon hearing of the cauſe : or by 
the plaintiff's doing ſome what which ſeems making 
himſelf a judge of the matter in queſtion :_ or upon the ; 
prayer of the plaintiff himſelf.) | IF: 
Diſmiſſion upon hearing is ſometimes for want of 
parties, or becauſe the matter belorigs to another forum, 
5 to the courts of law, or eceleſiaſtical courts ; or that 
he cognizance of the caule belongs only to another 
ourt ofequity, or that the matter in demand is below the 
Jjgnity of this Court, either in reſpect of its value or in 
eſpect of its nature; which laſt is ſuch as in itſelfis diſ- 
oneſt, or that is ordinarily accompanied with ſomething 
fraud, corruption, or oppreſſion, or hath an evil ten- 
lency ; as well as upon the merits or for want of 
quity in the cauſe. Vide Equity. ] Tal? 
N it be upon full hearing and drawn up, ſigned. 
nd inrolled, it may not be altered by any motion or 
der afterwards far retaining the cauſe ; but by a bill of 
jew. Nor ſhall a ne bill be admitted but upon new [3Pr.Alm.12-3. 
utter, (like as the caſe of a bill of review,) and ſpecial £ Alm. 27, 
der of Court. tb vw gp 1 
[But if the difmiffion were for want of proſecution and For want of pro- 
t on the merits of the cauſe ; then ſometimes on mo- — 
on and excuſe of the delay in proceeding, and paying 
ſts, the plaintiff*s bill by ſpecial order is retained, or | 
has leave given him to exhibit a new one: the doing [3Ps. Alm. 72. 
which is merely at the diſcretion of the 3 | Com, Att. 8h. ] 
[If the diſmiſſion be upon hearing, the plaintiff ordi- Oo. 
arily pays full coſts to be taxed. b 
If it be upon diſclaimer, plea, or demurrer, ſeven 
dies coſts are to be paid ;] but this muſt be before argu- 
t upon the plaintiff*s ſubmiſſion. © | 
(If the plaintiff diſmiſs his own bill, or the defendant 
miſs it for want of proſecution, the plaintiff muſt by 
late ſtatute 4 Anne Regine, for amendment of the (4 Ang] J 
pay full coſts to be taxed by a Maſter. ] ; 
reby lf after anſwer the plaintiff does not proceed in three For want of po- 
di- Ins, the defendant may move (as of courſe) to diſ- 
6 the bill for want of proſecution with coſts to be 
| if b N : , . « taxed, 
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1 Px. Alm, 27-] 


" - 


[Toth, 5. 


cauſe be is then able to proceed himſelf to examine yit 


- [If plaintiff replies ſoon after the anſwer comes | 
a a diſmifhon is not to be moved for till feur terms 3 
the replication put in, and that in caſe there have be 


or ſo long that there is reaſon to think he affecti de 


- DISMISSION AND RETAINER; | 


Hur. 606. taxed, he muſt produce the fix clerks* certificate i B 
| filing the anſwer and of no proceedings ſince. * 

| Where a plaintiff is proſecuting ſome or one of ia [4 

| | defendants for want of an anſwer, another, defends WW (vcr 
2 Harr, 666, Who has anſwered ſhall not move to diſmils the bill, dan 
After joining in commiſſion, the defendant ej di 

move to diſmiſs the bill for want of proſecution, be. m 


a Hair, 607, neſſes and after publication may himſelf ſet down te Wo pay 
cauſe to be beard. HET” n todiſn 
Diſmiſſion on Where a cauſe is ſet down upon bill and anſiver mh, Aft 
| bill and anſwer, r here it is ſet down after withdrawing a replication, pro 
| 2 ** it is in the diſcretion of the 22 according to thy i 
1700. pre *7* merits of the caſe, to diſmiſs the bill with 40 3. colt, ¶ owe 
© 2 Atk, 289. coſts to be taxed by a Maſter, or with no coſts, One 
If a plaintiff obtains an order to amend his bil8Win(elf 
| ' which he does not do in a reaſonable time, yet he hulfW:intif 
2 Hart. 60g. not by ſuch a proceeding keep his bill on foot and bini 1 
its being diſmiſſed for want of proſecution, If & 
Coſts. {Where the defendants defend the ſuit  ſeveraly8Will a] 
[Cl. Tut. r.] (i e.) by ſeveral clerks, cofts muſt be paid them ſeveriy t 
Bill not filed in {Where ſeveral defendants are ſerved with proce 
8 to anſwer and the plaintiff does not file his b 
 _ againſt them in time, they may be diſmiſſed the Con 
Vith coſts; ſo may any ſerved with proceſs if be be H (cal 
| .  * made a party defendant in the bill] Mt bis « 
For want of pro- [ Where the. plaintiff diſcontinues his + proſecutaWith his 
fecution. the whole terms after that wherein all the defenduWore an. 
have anſwered (the fix clerk certifying the ſame), Wi [The 
[Com Att. 444- Eauſe may be diſmiſſed of coarſe, upon motion.] Vedi in c. 


Replicaticn. | 


no proceedings afterthe replication, either by notiot 
references, examination of witneſſes, or the like.] 
[But if the plaintiff delays replyiog till the gira ie 


the Court will upon certificate and motion order hin 


. ſpeed bis proceedings, or that his bill be diſmilled.JF then þ 
Now however it ſeems to be the praQice that after WW electio 
. plication, if the plaintiff ceaſes all manner of proſeſſ not be 


tion for, three terms excluſive, the bill may upon Won at la 
fix clerks* certificate, and notice upon motion and ant, ) 
fidavit thereof filed, de diſmiſſed. J 5 ese 
* 4 | 


| , 
U 
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Before replication it is not neceſſary to ſerve a notice e 
motion. ö 8 A | n arr. 

3 appearance and before anſwer, or after an- Plaintiff may 

(wer and before the parties have ** witneſſes, the =_ his own 

plaintiff may generally, of courſe on motion, have leave | 

to diſmiſs his own bill with coſts; but aſter witneſſes | 

examined, it is not to be prayed except it be upon ſpe- 

cial cauſe : after a decree to account, and the plaintiff | 

topay: Cc. or ſuch like, the Court will not ſuffer him [i Ch. Ca, 40. 

to diſmiſs his own bill. WK | 

After a general demurrer put in but not argued, and After demurter 

no proceedings afterwards, defendant cannot diſmiſs 9 * 

je bill fer want of proſecution as he had an equal 2 

One co-plaintiff may diſmiſs his bill as againſt 1 v. Need. 9 

limſelf with coſts without the conſent of the other co- $ining after it 

lintiffs, and the Chancellor ſaid it was a motion of Hil. 1797, | | 

curſe, | . | 

[If the plaintiff diſavows or diſowns the ſuit, the When plainti# 

ill ſhall be diſmiſſed without coſts againſt him, upon fue the 

otice of the motion to the defendant, if he ſhew no "_ 

aſe to the contrary. ] _ . 

[The plaintiff may either come into court and diſ- 

yow the (uit, or by warrant to counſel under hand 

jd ſeal diſown and diſclaim it, as being brought with- 

t his order or privity, or againſt his order though 

th his privity, and may empower ſome counſel to 

ove and conſent that the bill be diſmiſſed. } | - 

[The Court in caſe of ſuch warrant, orders it to be 

ed in court]. | | 

[if in ſuch caſe there be. more plaintiffs than one, 

| 5 will be diſmifſed only as to him who diſowns the 


[A diſmiffion is not to be moved for by the defendant Before anſwery | 
jon the matter of the plaintiff's bill before a demurrer, ** _. 
4, or anſwer be put in thereto by the defendant.) [3*x-Alm. 13-] 
[For vexation by a double proceeding, a cauſe may Aden at law = 
diſmiſſed] e e, - -——— naps 
[As if the complaioant firſt brings an action at law * 
ben his bill here for the ſame thing, (in effect) he 

W *!<ction either to proceed here (his proceedings at 

ot being ſtayed by order or injunction), or to 
on at law and be diſmiſſed here, (with cofts to the 
ant, ) but will not be ſuffered to proceed in both 4 . 
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Ps, Alm. 12. 
oth.c2 ] 
3 P, W. 90. 


2 Vern. 32, 
EleQion. 


Moſely, 210, 


Moſely, 268. 


Gilb, Rep. Eq. 
183. 


2 Hart. Gig, 


1 Vez. jun. 91. 


2 Harr. 615. 


Plaintiff en! er- 
ing upon the 
lands in queſtion 


penqdente lite, 


diſmilled, 


to diſmiſs one. 


judge of the reaſonableneſs of that ſpecial election. 


' DISMISSION AND RETAINER. 
if the defendant move the Court herein,] 
put to his election till after anſwer. : 

[Though the bill be fo diſmiſſed, yet if afterwak 
plaintiff chooſe to proceed here and apply himſelf in 
time, the Court will ordinarily, upon paying the de. 
fendant his coſts at law and of the diſmiſtion here i. 
tain his bill. ] | | 
An order for plaintiff to make his eleQiah vn 
diſcharged on motion, the defendant having pleads 
the ſtat, of limitations, and the plea not having ben 
argued, | e 

Plaintiff filed his bill in the Exchequer, which ws 
diſmiſſed, and then brought the ſame bill into this 
court after the defendant had pleaded, it was referre 
to the Maſter to ſee whether it was the ſame bill a 
not, But if two bills are depending here for the ſane 

matter, the defendant may move that it may be . 
ferred to a Maſter to ſee whether they are the ſame, ui 


ut cannot þ 


Plaintiff may either make a general eledlion to Pros 
ceed at law or a ſpecial election, as to proceed for pu 
here and the other part at law, but the Court wil 


The order for making an election recites only thi 
the plaintiff proſecutes the defendant at Jaw and! 
equity for one and the ſame matter, ſo that the o: 
fendant is doubly vexed; wherefore it provides thi 
the plaintiff, his clerk in court, and attorney at lan 
having notice of the order within eight days after ſuc 
notice, make his election in which court he will p ue Co 
ceed; and if he elects to proceed in this court, then th 12g b 
proceedings at law are by thatorder ſtayed by injunQtion [Pro 
but if the plaintiff ſhall elect to proceed at law, or i de Co 
default of ſuch election by the time aforeſaid, his bil; 1:c 
to be diſmiſſed with coſts. . plain 

It is a motion of courſe to put a party to his elec aft, u 
to ſue at law or in equity. Fa * 

And note; if one makes a ſpecial election to proce. pra 
at la w as to part and in equity as to other part, wil (ln J 
regard to what the plaintiff in equity elects to proceſſ ein 
at law for, his bill ought to be diſmiſſed with coſts, the diſm 

| [If the complainant pendente lite in this court ently... | 
into lands in queſtion, or do any ſuch like thing, Wy. cauf 
ſhall be diſmiſſed fer ſo much; becauſe he thered) 


ſome ſort takes upon himſelf to be judge in his 0 
| cau 
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cauſe, and renounces the judgment of the Court, but [3 Pr. Alm. 22. 
ſor other matter in his bill { if any) he may proceed, ] 37-] x 
[Where the bill is regularly diſmiſſed of courſe, or Retainer after 

by order, no motion will be admitted for retaining it diſmiſſioa. 
without certificate from the defendant's clerk in court, 

that the coſts of the diſmiſſion are paid, to the end un» 

neceſſary charge to the parties, by ſeveral motions for Or. Ch. 118. 


one and the ſame matter, may be avoided. 1 
a No diſmiſſion or retainer after diſmiſſion will be dfaiea. 
e ranted upon a bare petition only.] Cm. Att. 441+ 
8 „A . - 
el [Upon a diſmiſſion of a bill here, whilſt the defendant & 7] 


- Coſt; at law, 


proſecuted at law upon a bond, this Court refuſed to 
give him his coſts at law, becauſe he ſhould have them - 
there. 

"Ba for proceedings at law to try an iſſue or ſuch 
like by order of this Court, the party ſhall have his 
coſts at law allowed, with his coſts in this court, ] : 

[Said, upon a diſmiſſion with full coſts, you get Subpena for 
them taxed by a Maſter to whom the taxation is re- cos after te- 
ferred and have his report; and then without con- 
firmation of his report you have a ſubpend for them; 
upon which if they be not paid you then have proceſs 
of contempt as in other caſes. ] | 

[A ſchoolmaſter was diſmiſſed becauſe he could not Cog. 
make out that he was duly choſen, &c. as a truſt di- 
rected ; but in regard, that under the notion and ſuppo- 
ſition of being a maſter of the charity-ſchool he had 
taught four years gratis near where the other maſter 
taught, and ſo might be ſuppoſed to eaſe him; and that 
the plaintiff had alſo lately been in priſon and was poor; 
the Court ſpared coſts againſt him, but ſaid if he came 
again by rehearing, &c. he ſhould ſmart.) 

[Probable cauſe of ſuit will ordinarily weigh with cod, 
the Court and incline to ſpare coſts, where the plaintiff 
s diſmiſſed on hearing. ] | | 

Plaintiff cannot upon motion diſmiſs his bill without 
ein, upon the ground that from the facts diſcloſed by 
the anſwer the Court would have decreed according to 1 Ves. jun. 140 . 
de prayer of the bill, | | 

[In caſe of any diſmiſſion which was not upon Diſmiſſien 
tearing the cauſe, if any new bill be irregularly brought, — „ 
the diſmiſſion is to be pleaded, and after reference and 
report of the contents of both ſuits and conſideration of 
tbe cauſe of the former diſmiſſion, the Court is to rule 
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and order the retaining or diſmiſfion of the new bt 
according to juſtice and the nature of the caſe.} 


{A cauſe being ended, leave was given the plainif 


or other conveyances of things in truſt. | 
la ch. ca. 213.) [He that hath only a title in equity ſhall not preval 


agaiaſt him that bath title boch in law and equity.) 
[No 


to diſmiſs his bill without coſts. } r 
| ay where a feme ſole plaintiff married before wit yon 
f Said, Jeave ih diſeif x plaintiff's own bil wh 
bl Petitions Said, leave to diſmiſs a plaintiff's own bill u | 
bl Motion, had on petition or motion.]J  -— wb. — 
4 Cofts, Plaintiff can in no caſe diſmiſs his bill without ton Wi ic n. 
Fi jun. 140. but upon conſent, with cofts he may always diſpig | 
Wl. yy his bill. 5 8 0 6 
1 Bill diſmiſſed If without his privity a bill be diſmiſſed as of h chi. 
4 —— plaintiff's own prayer, the Court on complaint, & be re 
4 will not only retain the bill, but order the abuſe to be food 
| examined into and puniſh it. ; 10 [$1 
' i 1 again 
1 a 7B 
1 8 eg Epe * rn 
5 5 | > 01 . tates 1 
4 x TT. TT Jy; * chaſer 
4 * 1-1; 
. wt a. FE JN many caſes, aids a man againſt the rigour of the raus 
Y | common law, and gives relief where the law wil ras 4 
if not or cannot. ] 4 . 
„ ( Aquitas ſequitur legem, This rule ſeems to bol gry 
bl. place where a caſe falls, under the letter of a h. 
1 which is not againſt the Jaw of God or the law d => 
5 Do&. and Stud, reaſon ; and there are no particular c:rcumftances in , hes 
1 85. 135] the caſe to ſence it out of the general intent of the lay: 7 
4 or it may be, that hereby is meant, equity in its deter- 1 p 
* minations, keeps as near analogy to the rules of tte iße 
1 law, and follows them as cloſely as reaſon and good 33 
* conſcience, will permit. ] 4 [Nu 
fi [The common law relieves not particular caſo, * 
1 * againſt a general rule, but equity often doth, fo as the bbw 
* example do not introduce a general miſchief; for i 5 
Wl! {2 ch. Ca. 93 ] equity each caſe ſtands rather upon its own particular _ 
1165 circumſtances, than upon generals, ] | 
„ Though the common law takes no notice of a cholt 
bl. in action, yet this Court does in moſt caſes, and orders 
109 the conſcience of parties accordingly ; ſo of aſignments 
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[No decree is ordinarily to be made upon pretence 
of equity againſt the expreſs proviſion of an act of par- ¶ Toth. 43.] 
* r 
. * the conſtruction of an act hath for a time 
gone one way in general opinion and reputation, and 
after by a latter judgment bath been controlled ; then 
relief bath been given upon matter of equity, for caſes 
ziſing before ſuch judgments, becauſe the ſubject was 
ig no default.. RN ji A | | (Toth. 43.] 
He that will have equity, muſt do equity.) a 
Said, if a man by bis own act diſable himſelf to do 
1 thing which is for his own benefit, he ſhall neither fol. Tut. 19. 
he relieved in law or equity; but this is to be under- 3 Pr. Alm. 30 
ſtood with ſome limitations.) | 
Said, he that purchaſeth after a bill exhibited here 
zyzinſt the vendor, doth it at his own peril.] {a cb. C. 223. 
By ancient orders, ſuits grounded upon nuncupative | 
wills, long leaſes tending to eſtabliſh perpetuities, ef- 
tates with remainders over to the crown to defeat pur- 
chaſers, or for brocage or rewards to make marriages, 
or agreement at play or .wagers, bargains for offices 
contrary to the ſtat. of Edu. 6th, or upon contracts for 
uſury or ſimony, are regularly to be diſmiſſed upon mo- 
tion if they be the whole matter of the bill, and there [ Toch. fl.] 
lie no ſpecial circumſtances to induce the Court to al- 
bw them a procedure ;] but this is not now the practice to 5 
_ by motion upon the merits. 
No remedy is given here where the remedy -is at 
common law.] 
[But this hath ſome exceptions, as where you may 
have damages at the common law, yet if you like a 
ſpecific performance better, you may in ſome caſes have - 
it decreed here.] Vide Fonblangue's Treat. on Eg. 139. 
[Nudum pactum ought to have no more help here than 
at common law, nor is there any relief againſt one that 
bath waged his la w, though peradventure hedidit falſely, ] (Cary. Rep. 7.J 
For more under this bead, vide | | 
Mitford's Treat. on Eg. Introduction. 
Fenblang. Treat. on Eg. 
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p M. TTE RS aſſigned for error in a decree mul OY 
pear in the decree itſelf. ] 400 4 

_ [IF adecree or any part of it be in the nature of thing 
| impoſble, it is erroneous, and will be reverled one 

[3 Ch, Ca. 71 bil f review. So if it be repugnant. ], « - +, 
An account was decreed, pending which, the fu 
abated ; the account was carried on, finiſhed, Con- 
| - firmed, and decreed, the decree intolled; yet this-upo 
[1 cb. ca. 122.] à bill of review was held no error or cauſe of reverlal,] 
[Several co incident cauſes being brought to beating 
at the ſame time adecree paſt againſt one, who, though 
a party in one of the bills, yet was not one in the bill ty 
which ſome part of the decree, affeQing bim, related; 

[2 Ch. 905 } and this, upon a bill of review was beld no exrot.] 
| [The Court would not reverſe a decree for want of 
Cl. Tut. x6.) form, or for miſtaking an account which might be 

helped by a Maſter.) 

[ Decrees made in inferior courts may by bill here be 
re-examined ; and affirmed, or reverſed, as the Court 


ſces e 


1 Px. Alm. 
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/ Depejitions. 


Copies of depo- [THE copies of all depoſitions of good witneſſes e- 

bticns. gularly taken in the cauſe aſter anſwer, and duly 
kept, © bliſhed, and ſigned, may ordinarily be read u 
evidence at the hearing. ] 

Centrorieties in [But if it appears a witneſs has depoſed falſely in part, WW [Said 


ns, as where his depoſitions contain manifeſt contratietes bill an 
in 
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in any material point, his depoſitions are wholly to be. [Pr. H. Ch. 18. 

rjedted. ] Ch. Tut. 16. 
If chere be ſeveral ſuits here which are merely croſs- Depofirions in 

cauſes between the ſame parties, touching the ſame one cauſe read 


in another. 


matters, the depoſitions taken in one caufe may (by * 
order) upon hearing be uſed in the other. 31 — go " ] 


Defendant moved to be at liberty, to read depoſitions 
in this cauſe, which were taken in a cauſe in which 
plaintiff's father was a party, the ſuit being in all mat+ , 
5 the ſame; but the plaintiff not claiming as heir 
and his father being only tenant for life, theſe depo- 
tions could not be read againſt him, becauſe he did 
not claim under the perſon inf whom theſe depo- 1 Vern. 413. 
ſitions were taken. 
But ſaid, if a legatee brings a bill againſt the ex- 
ecutor and proves aſſets, another legatee, though no 1 Vein. 413. 
party, may have the benefit of thoſe depoſitions. 
[Where there were croſs-cauſes, publication being 
paſt in the firſt but not in the ſecond, an order was had 
that the depoſitions in either cauſe might be uſedin both ; 
yet {aid, the depoſitions in the firſt could not be read 
in the ſecond cauſe. ] [+ Ch Ca. 236. 
[Said, where a bill cannot be read at law, the de- Devolitions te. 


at law, and in 


of politions i in the cauſe cannot be read either there or in, 2 

be Whthis court. ] {1 ch. Ca. 2754] 
[Wherefore if a bill be diſmiſſed for irregularity, . 

de s that the party comes by revivor, when he ſhould 

an come by original bill; ſo that in truth there never 


was regularly any ſuch cauſe in court, and con- 
ſequently no proofs. The depoſitions in the caufe 
annot be uſed, for the bill cannot be exemplified nor (1 Ch. Ca, 151 
— Wd at law, ] 
Where a perſon has been examined here, his de po- 
ons may be read at law in a cauſe between the ſame 
jarties, if it can be proved that the witneſs is dead, or 1 Alk. 445 · 
dy reaſon of ſickneſs, &c. is not able to travel, or is 
ut of the kingdom, or otherwiſe not amenable to the 
toceſs of the Court. 
[But if a cauſe be diſmiſſed becauſe the matter be not 
re. oper to be decreed, yet the teſtimony of a ſact proved 
July In ſuch cauſe may be uſed as evidence to that fact be- [x ch. Ca. 175. 
d a3 Fveen the ſame parties whenever it ſhall come in 
veſtion again, ] | 
art, (Said, if it appear to the Court that there has been 
eties Wi bill and anſwer, though they be gone off the file, yet 
in the 


tg ae ifa witnefdbeſorery bere n edurtz dy bes 
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mme Court will allow depofitions' in that cauſe'19/hy 
uſed in another.] 2 


wimneſs cured wie diſabled to be a witneſs, yet if both partſes examiny 
lol. Tut. 9.} him, neither can afterwatds object againſtreading him 
One witneſs. [Where the defendant by his anſwer denies anagres. 
8 Ch. Ca. 8.] ment alleged in an original bill, one witneſs will not be 


rec, Cha. 29. rent to prove it, for that is but oath againſt oath.) 


1 Vera. 161, | 
2 Att. 19. 2 Vez. jun. 244+ 3 Ves. jun. 170. 


2 4tk. 140, But the evidence of one witneſs, - corroborated hy 
3 pk 497- citcumſtances, though to facts denied by the anſwer, i 
wm ſufficient to nd a decree. „ ON" $909 ior 

[If huſband and wife executrix anſwer ſeverally, he 

denies the truſt, ſhe confeſſeth it, one Witness is hot 

enough to prove it.] : 


[If a defendant in an anſwer do affirm a thing which [/ 

5 he ſeconds by the teſtimony of a ſingle witneſs and no- part 

lol. Tut. 6.] thing is proved againſt it, this is ſufficient todeeree for be od 
| the defendant or to diſmiſs the bill. ] pl 
Deeds, letters, All letters, notes, deeds, copies of records, and Bi the h. 
— other exhibits proved by the depoſitions, may be teu ung. 
| [Px. Alm. 23. ] at the hearing.) Gu} 11 not a 
[And though they ſtand proved in the depoſitions, the ot 

they muſt be ſhewed forth in court, if the party will N paſſed 
[C}. Tot. r;.] have any benefit of them in evidence.) | In 
Proved vita voce. Deeds and copies of records not proved may be Nala 
| ſpecial order of court (had upon notice and motion be WM been e 

| proved vivd voce at the hearing. | fitions 
vr. H. ch. 19.) [(But notletters or notes.) "08 trial m 
Reidence, [And ſo they may at a rehearing, but nothing be-: De 
ſides the executing of them.] fes, ar 
[And in either caſe they muſt be particularly men» Wthat cl. 
tioned in the order, ] | { 122 was thi 
Held, that oath of having ſeen ſuch a deed is not io I Vern 
de allowed as proof thereof, for it might be forged z but [He 
[ Cry, Rep. 43. the oath ſhould be that he ſaw it ſealed and delivered.) Nimined 
3 [A licence to a ſehoolmaſter to teach, granted / Nperſons 
| the biſhop's chancellor, under ſea], during the biſhop's [Dex 
ſuſpenſion, hath been allowed to be read as evidence. duchin 
No witneſſes vivd voce are allowed at the hearing Hfpecia! | 
rPr. H. Ch. 19. ] except by ſpecial order. [Nor 
Depoations ina ¶ Depoſitions in a former cauſe between the ſam. ther 
former caule parties may be uſed by ſpecial order, and the adverieW,; paf 
n party may then alſo read them on his part.) [Wh 
Cepofitions ina ¶ Depoſitions in a cauſe to perpetuate the teftimon)W ue d. 


eauſe 10 pepe of witneſſes ſhall not be made uſe of or given in ev 
tuate teſti:inv"y, N dence 
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inſt any other than the defendants who were [br. Al 4. 
ied to defend it, or ſome claiming by or under | rf 199» 
vim or them on intereſt which accrued after the bill 
preferred. } 2 5 . * 4 „8 
[The examinations of witneſſes afier appearance and Examination de 

before anſwer is only de bene eſſe; yet if any of them die * «fe 

before the defendant has anſwered, their depoſitions 

ſhall ordinarily be made uſe of either here or at law, (Ps, Alm. 22 } 

elſe not. | | 
2 made before anſwer upon a certiarari Certiorali vin, 

zill are not to be made uſe of at hearing, for they are 

only to give the Court juriſdiction, and the defendant 

could not then examine any thing on his part.] (ec, H. cb. 8 
If a witneſs refuſe to be eroſs- examined, it is good Refvfing to be 

cauſe of exception to his depoſitions. | le. n 
[A witneſs twice examined in chief by the ſame Wach rwice 

party in the ſame cauſe, without ſpecial order, is not to ed. 

be lowed or read at hearing. y . Hob. 18.] 
Plaintiff, under an order to prove a deed vivd voce at Deathof vitae ft. 

the hearing, produced a witneſs to prove the hand wri- Examination 

ting of witneſſes to the deed, who were all dead, but — 

not allowed; however, he had liberty to examine in hu handwritiag, 

the office to prove the deed though publication had “7e. Ch. 64. 

paſſed and the cauſe ſtood over for that purpoſe. | | 
In caſe a witneſs who has been examined at a former Neath of vitae. 

trial of an iſſue between the ſame parties, and who has Dergin aad 

been examined in the cauſe, dies, not only his depo- 2 

htions may be read, but what he has ſworn at a former r-:4. 

trial may be given in evidence. | 2 P. W. 563. 
Depoſitions in an ancient cauſe between other par- Depoſitions in a 

hes, are ſometimes allowed to be read, even againſt one former cau e 

en» What claims not under any of thoſe parties; but the cauſe [7 Ch. Ca. 13} 

was thirty years old and the witneſſes dead. V ide, howeter, 

Rogg /n. 413. contra.) ; 

dul (Held, a detendant (not being a principal one) ex- 

ed. | {Wamined for the plaintiff in another ſuit between other Cary, 29. 


| by Wheerſons, might be read as a witneſs.] 

00" [Depofitions in a cauſe between other partia though 

ce.) Neuching the ſame matter are not to be read without Pr. H. Ch. 18, 
WOE Wpecial order.] Hy 


[Nor depoſitions in other courts without ſuch order; 

or then, any of thoſe that were taken aſter publica- [id.] 

don paſt here.] | i 

[ Where either plaintiff or defendant obtains an order 

uſe depoſitions in another cauſe, the adverſe party 
| may 
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. may likewiſe uſe the ſame without motion, unleſs he 
Or, Ch. 10g. on ſpecial reaſon ſhewed to the Court, inhibited by the 
ſame order ſo to do. | i; a9 hated 
cenißcate of [A certificate of a party's character under . ſever 
charaQer. perſons hands which were proved to be ſo by.a deps 
| ſition, was not allowed to be read as evidence, becaul 
the certifies might have been examined to the part 


reputation, ] | i 

Hoſbani and [ Said, a man and his wife are conſidered but as on: 
wife. a itneſt | 
Ci. Tot. g. witneſs. ] | 4 N N. 
Huſbznd and Baron and feme defendants to a bill; the ſeme mul 
wife, anſwer, though the anſwer cannot be read againſt the 5 
3 P. w. 236. huſband, but may (poflibly) be read againſt her, if ſhe 

| ſurvive. vgs | 2 I ( 
Infaot. But an infant's anſwer cannot be read againſt hin, «th 
| becauſe it is not the infant's anſwer but the guardian', [ 
3p. W.237- who is ſworn and not the infant. _ 


. . Where a defendant puts in an anſwer to an infant" 

- bill and it is not replied to, the anſwer (as it ſeems) mul F 

| de taken to be true; the defendant being prevented by 

zr. w. 237. the want of a replication from examining witneſſes to 

prove his anſwer, Contro 2 Ath. 377, . , | 

Admiſſion in [If one defendant by anſwer confelles ſufficient mati il ”! 

anſwer. for the plaintiff, it ſhall bind bimſelf ; but is not ord Fo 

Pr. H. Ch. 20. narily ſufficient evidence to conclude or bind his felloy k; 
209g os defendant. ] = 

nfwerint'te A man's anſwer in the ſpiritual court may be read 

2 7 againſt bim in this court. p 2 0 2 7 

One defendant - Regularly the anſwer of one defendant cannot be rea 


againſt avother. againſt another defendant, but when the anſwer of one = | 

3 Ver. 629. refers to the anſwer of another, ſuch anſwer may be 1 

p F. W 300 " read | who | 

TF, , . . 

Diſclaimer. Where a defendant diſclaims all right, you canndt _ 
read his evidence as a proof of your own right to tht P W 


2 Alk. 39. prejudice of another defendant. | 
{ Held that a bill in a former cauſe in the name of th 
| now defendant was not to be read as evidence again 
[x Ch, Ca. 65.) him, unleſs it were proved to have been exhibited d) 
| his direction or privity.) Lb 
++ "ppg [Though a ſubpcena to rejoin be ſued out, yet if it 
Ty be not ſerved, no proofs are to be made uſe of at heating 
but the.cauſe mult be heard on bill and anſwer.] 
P:oofs of mei- {Proofs or evidences of matters not in. ĩſſue which gf 
fers not in fue. to the very right of the thing, may be offered at hearing 
and though the Court will not decree upon matter 7 it 


\ 


ſitions 
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fue, which the other had not an opportunity of ex- 
zmining to; yet it will not decree againſt what it ſees 
to be the mere right, bur will ſometimes order that 
matter to be tried by an iflue at law, &c. and decree ſa Ch. Ca. 3, 
thereupon. ] | 2 | 3 
[Said, the depoſitions of new witneſſes upon a bill Ne- witneſſes 
of revivor, after publication, may not be read in this — bill of re- 
court ; but an iſſue having been directed and the wit- after publica- 
nefſes aged and infirm, the Court may according to the os. 
prayer of the bill of revivor, give leave that they be ex- 
amined, and that their depoſitions may be uſed in the | 
trial, in caſe. the witneſſes die.] ; [rCh.Ca. 80. 
Depoſitions in the Admiralty have been read here Depofitions in 
at hearing. ] | the Admiralty, 
Shop- books have ſometimes been allowed to be n 
read as evidence at hearing.] 3 [Toth. 91.1 
But not where the entries are in a man's own hand, 
though entries by ſervants after their death are allowed, 2 Vez. 43. 
Exemplification of part of a patent not ſuffered to be Exemplification. 
rad in evidence, nutwithſtanding the ſtatutes 3d and Patent. 
4th Edw. 6th, and 13 Eliz. where the other fide has 
no time to conſult the patent roll, and ſo may be ſur- Prec. Cha. 60. 
"WY priſed by an imperfect exemplification. | Counterport. 
— Counterpart of a ſettlement has been admitted ſuf- og a 
ficient evidence of a ſettlement. +> rhe 
Depoſitions taken in a cauſe when tenant in tail is Tenant in t. ul. 
party cannot be read againſt the iſſue in tail. Prec, in Cha, 
This Court will allow the proving of exhibits viv: Exhibits 
vice at the hearing, but not to let in other examina- 
el ons, and this only at the application of the party 
! who is to make uſe of the exhibits, but no inſtance 1 Atk. 444. 
where it is allowed at the application of the contrary 


party, 

Where an original note is loſt and a copy of it is of- copy. 
tered in evidence, you muſt ſhew ſufficient probability 
to the Court that * original note was genuine before 1 Alk. 446. 
jou will de allowed to read the copy. Pint 

A plaintiff in a cauſe cannot be made a witneſs, for 1 ow 
plaintiff is liable to coſts if the ſuit miſcarries; but a Gilb. Eq. R.g3. 
&fendant may be a witneſs, for he is forced into the 3 . 411, 


ſuit. _ : f een 23% 
Where a witneſs is examined who afterwards be- Plintif wit. 
ne 9. . 


comes intereſted and plaintiff in the cauſe, his depo- 
itions ſhall be read. a e 
| The 
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| The anſwer of 2 ſuperannuated perſon - put an 

wuardian ſhall be read againſt bim, as an anſwer of ons 

Prec. O. 229, of full age ; ſecs, of au infant who is to have a day ty 
ſhew cauſe. © ? 

A witneſs being intereſted, may on a releaſe being 
given him whereby he becomes diſintereſted, be ex. 
amined again, A witneſs rejeQed to be read at the 
, hearing, becauſe intereſted; yet on a- releaſe being. 
oo Ch. 233. given, was examined again on the account, and allow 
& . on exception: to the Maſter's report. 
E x-min2tions Where a cauſe ſtands over to add parties and On 

amendment publication is open, all. the parties may 
enter into a new examination, and the new examination 
read againſt another defendant. 


Superannua'ed 
per! {ons 


Releaſe. * 


2 Vez. 824 


8 in- Witneſs had been examined, and upon ſuſpicion of 
— * his being intereſted, an iſſue was directed to diſcoyer 

| his intereſt, and it was thought that the Court might 

z Bro, 228: have ordered an interrogatory to be exhibited to hin 


in the nature of a worr dire. 
Witneſs re examined where there hasbeen a miſtake; 


Re-rxam nation, 


. on ſpecial application and the miſtake apparent, 
| Decree, Decree where preſent plaintiffs and defendants were 

a Ves. 90. rties, read as evidence, though not concluſive, 

pa 8 

Bankrupt, The evidence of a bankrupt who has had his allows 

7 Bro, 2tg. ance and certificate, allowed to be read. 

AMﬀ2avits, Affidavits read againſ the anſwer, upon an appli- 
3810-49 cation for an injunction to reſtrain execution on 

verdict at law. Sed quere. 
* n No objection to the evidence of a man on account 


2 Vez. jun, 61. Of intereſt, if he cannot recover any thing i in the ſuit, 
Parot evidence, Where a reſulting truſt is inſiſted on in oppoſition 


Amb. 127- to the legal operation of a will, puree evidence is ad- 
mitted to rebut that equity, 
Parol evidence admitted to prove the deſtruction and 
Amb. 247- contents of a deed. 
Evidence dehor® Articles previous to a ſettlement cannot be read as 
Amb, 147. evidence to ſhew the intention of the parties, unleſs 


2 Ves. jon 477: the ſuit be to rectify the ſettlement, or the ſettlement 
refers to them. 


ſtak 
— dy Where there is a miſtake in the name or deſcription 
deſeriptien. of a legatee, evidence is admiſſible to prove the Laws 


Amb. 175. 374. 2 P. W. 141. 


Sentence in ec- 
cle ſiaſtical court. 


Amb. 736. 


Amb. 524. 3 Ves. jun. 148. 

Sentence in eccleſiaſtical court ex directa, in a matter 
properly cognizable there, is concluſive evidence, where 
the ſame matter comes in queſtion collaterally in 3 
court of law or equity. | No 


—— 
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of evidence, fee 
Gilbert's Law of Evidence. 
Fanhlangue's Treat. on Eg. tit. Evidence, in the 
Index, 22080 en 8191 
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EXAMINERS, 


THEN are two, whoſe office is to examine upon 
oath the witneſſes on both ſides that are brought 
before them in any cauſe, as alſo parties in contempt, 
ind to put their depoſitions and anſwers to the interro- 
gatories into writing.] 3 
[They are appointed by the Maſter of the Rolls; 


executed by deputies, ] | 
Their oath is ; 1 x 
[* You ſhall ſwear well and truly, according to 
© your ſkill and ability, to exerciſe and occupy the 
« office of an examiner in the Queen's Court of 


were not made uſe of in Chancery. | 555 
For more under this head as to the general queſtion 


% 


No proofs to be read in the Houſe of Lords which, Appeil. 


Prec. Ch. 212. 


Who. 


How appointed. 


and their office is kept at the Rolls, and commonly 


Oath. 


Chancery, whereunto you are admitted; and duly, 


« juſtly, and equally, you ſhall examine their cauſes 
« that ſhall be committed unto you, without any fa» 
« your or corruption, (and without any fee or re» 
ward,) of any perſon or perſons to be had, other- 
« wiſe than ſhall of right appertain concerning the 
* ſame: and you ſhall be attendant as well to further 
the Queen's buſineſs as the ſame cauſes, from 
time to time, as need ſhall require: and you ſhall 
not publiſh or ſhew the ſame depoſitions to any 
« perſon before publication in the Court, without 
« warrant of the ſame court.“ 

[They (by their deputies commonly) examine upon 
bath the parties in any ſuit, and witneſſes produced on 


Witneſſes and 
parties, 


either fide; and put their anſwers and depoſitions _ 


made to interrogatories into writing, which they are 

to keep cloſe and private till publication.] 
[But the witneſſes or parties muſt be ſworn before a 
Maſter to anſwer tru] y to the interrogatories, and their 
names 


Duty of eza- 
miners, 


* 


EXAMINERS: 


| names who are ſworn muſt be inſerted in the intern. 


gatories by the Maſter, and then they may be en. 
amined, ] \ | e eee, 
[By order of the Court, which well knows the 
conſequence of good examiners, and how much de. 
pends'thereon, the examiners (in whom the Court n. 
poſeth much confidence) are themſelves: in perſon to 
be diligent in examination of witneſſes, and not in. 
truſt the ſame to mean and inferior clerks; and are to 
take care to hold the witneſſes to the point interto- 
gated, and not to run into extravagancies and matter 
not pertinent to the queſtion, thereby waſting paper 
for their own profit; of which the Court expeds x 


Lor. Ch. 108. ] ſtrict account.] 


{ Or. ch. 106.] 


Examiner 


puniſhed, : 


Or. Ch. 172. 


[The examiners are to take care they employ under 
them none but perſons of known integrity and ability, 
who ſhall take an oath not to deliver or make known 
directly or inditectly to the adverſe party, or an 


other, ſave the deponent who comes to 0 


in any of the interrogatories delivered to be examined 
upon any examination by him taken, or remaining in 
the Examiners office, or an extract, copy, or breviate 
thereof, before publication be thereof paſſed, and the 
copies therof taken. And if any ſuch deputy, clerk, 
or-perſon, ſo employed, ſhall be found faulty in the 
premiſes, he ſhall be expulſed the office, and the ex- 
aminer who ſo employed him ſhall be alſo anſweradle 
to the Court for ſuch miſdemeanor, and to the party 
grieved for his coſts and damages ſuſtained thereby; 
and ſuch ſolicitor, or other perſon, who ſhall be dil- 
covered to have had a hand therein, ſhall be liable to 
ſuch cenſure for the offence as the Court ſhall find juk 
to inflict upon him.] N 

29 April 1687. An examiner's clerk was ſuſpended 
for intruſting one, who was no ſworn clerk of tht 
office, to tranſcribe part of the depoſitions of a witnel, 
before the witneſs had perfected her examination, 0 
publication was paſt in the cauſe, 


neh, if he neglects to give him by the end of the 


# 
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EXAMINATION OF WITNESSES; © 
VIDE N | 
Witneſs. 
Bill to perpetuate. 
Parties. | 
Contempt. Ea 
N Commiſſion to examine. 


| Subpænd to teſtify. 
ITNESSES are ordinarily to be examined be- When. 


fore hearing. ] 
(In Court, —by an examiner or his deputy.] By whom. 
[ln the Country, —by commiſſioners. (two at the 
iſt) on a dedimus. ] "6 
Said, where the plaintiff would examine witneſſes, 
muſt apply, and ſerve the defendant with a /u>pand 


{ rejungendam, and alſo give a rule to rejoin. Said, [Com. Att, 
rule is not now uſed. ] | w_— 


[Eight days after appearance to the ſubpœnd, or 


pht days after the return, and oath made of the 
vice thereof, the plaintiff may examine: and if the 


intiff's clerk . intends to take a dedjmus, he muſk 
mand commiſſioner's names of the defendant's clerk ; 


ne term, the plaintiff might heretofore, without 
tion or petition, give names; and by the ſecond. 
after term take a commiſſion ex parte; but it is 

t now to be had without order.] | 


Examination in Court. 
\ FTER a perfect anſwer is in, &c. either party, Before publice« 


until publication is paſſed, may examine in court n paſſed. 

at witneſſes he pleaſes, not examined before; but [Px. Al. 19, 20. 

before anſwer, without ſpecial order.] * 391 

After publication, neither party ſhall examine any After publica- 

elſes but by ſpecial order upon good cauſe ſhewn, a 

an athdavit by the party deſiring to examine, that 

er he, nor any for him, by his direction or 

ity, or to his knowledge, . hath read, ſeen, or 

informed of, any 8 depoſitions already taken 
in 


* 


194 EXAMINATION OF WITNESSES, 


in the cauſe; and that till the witneſſes, he deſire, 
be examined, (if the Court pleaſes to order they ſul 
be fo,) he will not read, nor willingly ſee; hear, or 
informed of thoſe; nor ſhall any for him, by his orde, 
privity, or direction, read, {&, hear, or be informei 

of the ſame. ]) 8 R 
[An affidavit was, that he had not ſeen, Cc. ng 
ſhould nor would any for him, &c. ſee, &c. The Con 
ordered him to amend (if he thought fit) his affidair, 
and add, that he alſo would not fee, Cc. if he mean 

to have what he moved for granted. 

[Upon ſuch affidavit- after publication, and one 
good cauſe ſhewn either upon oath. or certificate d 
commiſiioners, why the party could not get his wi. 
neſſes examined in the ordinary time, leave is f 
quently granted to examine by a time prefixed, pr 
| vided the party ſhall not in the mean time ſee, & 
f Toth. 22-] any of the former examinations.) 545 
After heating · ¶ As upon ſpecial reaſon the court will order a 
neſs to be examined after publication, ſo will it aft 
[3 Ch, Ca 228.] hearing d infermand. conſcientiam judicis.) 
[l After hearing, witnefſes have been ordered to! 
re-examined to clear the matter.] 
[ Where any party ſhall ground a motion or peliti 
on an affidavit, of his having material witneſſes toe 
amine, whereby to gain longer time to examine, ſu 
affidavit ſhall not only contain the names of the chi ore e: 
of ſuch witneſſes; but the points on which ſuch wi 
| neſſes are deſired to be examined; to the end 
Or. Ch. 166. Court may fee whether ſuch points be material to 
examined, and whether before or after hearing. 
Infafficient an- ( Said, If an anſwer is in, and witneſſes examine 
ſwer. and then the anſwer is reported inſufficient, and atk 
pr. H. Ch. 15.] ther or better is put in; ſuch examination will 
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1 ſuppreſſed and not allowed of at hearing. ] her ſid 
i FE. n [Matters of account may be examined either ben wit 
13 or after hearing.) ee le in « 

Wil Witneſs pro- [No witneſs ſhall be examined in court without II be 

7 duced. privity of the adverſe party, to whom the party loJ'alidat 

1 | de examined ſhall be ſhewn, and notice of his lal oj 

. if and place of dwelling delivered in writing, by Uyunted, 
| | | that ſhall produce him to the adverſe party's clertPithout 

1 court. And the examiner is to take care, and be Wi") or 


1 Px. Alm. 20, fatisfied, that ſuch notice be given; and then W*ption 
{4.8 Or, Cn. 103. add to the title of ſuch witneſſes examinations 


> 
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time of ſuch notice given, and the name of the per- 
bons by and to whom it is given, that at the hearing 
of the cauſe, the ſuitor be not delayed on pretence of 


want of notice. ] | 


[Said, if a witneſs be examined by commiſſioners Witneſs re-ex- 

in the country. He ſhall not be examined again here wined. 

in court without ſpecial order.. [Cl, Tut. 15.] 
[Witneſſes being examined in a croſs- cauſe without Notice to the 

te other ſide's knowing of it, the Court ordered pub- 2 hn 6ce- 

ication to ſtay till notice ſhould be given the other — a 

de, where the witneſſes lived, and till they might 

be examined on his behalf] 

[After a copy of the rule or'order, whereby publica- 

on paſſed, is delivered to the examiner, no witneſſes 

wore before publication ſhall be by him examined in 

hc cauſe, So that before ſuch notice to the examiner [or. Ch. 103. ] 

ſhould ſeem he may. ] HEY 

[Where publication was paſſed in one croſs-cauſe be - Publication poſſ- 

ween the ſame parties, upon tbe ſame titles to lands, % *xamination 

he Court would not ſuffer the plaintiff in the other —_— 

zuſe to examine witneſles.] (Pr.H.Ch.180,] 
[The examiner is to examine the defendant to the How witneſſes 

tterrogatories. ſeriatim, and not to permit him to e examined. |» 

ad over, or hear read, any other interrogatory till 

ut in hand be fully finiſhed, that by this means the 

th may not be eluded or concealed, which it might 

ore eaſily be, if a witneſs knew. every queſtion that Or. Ch. 10g ] 

ud be aſked him, before he anſwered any. 

[Much leſs is he to ſuffer the defendant to have the 

terrogatories, and pen his own depoſitions, or de- 

t after he hath heard an interrogatory read to him, [1bidem.} 

Il he has perfeCted his examination thereto.] 

[If any witneſs ſhall refuſe to conform bimſelf, the 

miner is thereof to give notice to the clerk on the 

her ſide ; and to proceed no further in his examin- 

on without the conſent of the ſaid clerk, ar order ¶ Ibidew.] 

le in court to warrant his ſo doing.) | 

houtWM[1he examiner ſhall not examine any witneſs to 

ty so alidate the teſtimony of any other witneſs, but by 

nis ial order of Court, which is to be ſparingly 

by tifWnted, and upon exceptions filed with the examiner, 

cleck{Without fee,) and notice thereof given to the adverſe 

d be N or his clerk, together with a true copy of the 

hen Mreptions at the charge of the party ſo examining. ] lor. ch. r05.] 

tions O 2 | (ln 


EXAMINATION DE BENE ESSE, 


[In examining witnefles, the examiner ſhall not ut 
any idle repetitions, or needleſs circumſtances, nx 
ſet down any. anſwer to the queſtions to which th 
examinant cannot depoſe, other than thus, 10 ſuch in 
Lor. Ch. 106.] terrogatory this deponent cannot depoſe. If ſuch imper. 
tinences be obſerved by the Court, the examiner'is 19 
recompence the charge thereof to the party grieved u 
the Court ſhall award. | 
[No re-examination of a witneſs upon the' ſane 
| | Interrogatory, and that he ſpoke uncertainly on the 
1 Bro» 383, firſt examination, is to be without leave and order d 
Court.—Vide Witneſs. ] 
Nor on any other mterrogatory. = Jy 
[ A maſter examined one witneſs three times to 
2 Cha. Ca. 79. matter of account, and the depoſition was ſuppreſſed, 
; The examiner is not ſtridly bound to the letter d 
the interrogatory, but ought to explain every ol 
41"t 278, matter or thing which ariſeth neceſſarily thereupa: 
9 Rep. 70 for manifeſtation of the whole truth. | 
= Afier the witneſs is fully examined, ſhe depoſition 
are read over to him, and the witneſs is at liberty ; 
' amend or alter any thing, after which he figns then 
H nd. 323- and then (and not before) the examination is con 
plete and good evidence. 
Where a witneſs dies after examination, but bein 
fuch examination is figned by him, the depolitia 
1 W. 414. cannot be made uſe of. | in no! 
| | If after publication one party has an order 
1 Vern, 253, examine upon the uſual affidavit, the other party Hs w. 
not only crols-examine, but examine at large. nined 


" * la the 


EXAMINATION DE BENE ESSEN 


VIDE | uted b 


| als 5 
Witneſſes, 3 59. N 5 
What, „ AFTER a bill filed, and before anſwer, the Ca jg 


on affidavit, that any of the complainant's 
nefles are aged and infirm, fick, or going beyond 1 
whereby the plaintiff thinks he is in danger of 1d 


— 
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their teſtimony, will order them to be examined de 
ln eſſe, i. e. ſo as to be valid if the plaintiff has not 
zn opportunity to examine them after anſwer; as if 
in one caſe they die before anſwer, and in the other 
return not after, In either of which caſes the depo- 
ſtions may be made uſe of either in this court or at [pr. Alm. 28. 
la *. 3 I Vern. 331. 
[But if the witneſſes are alive, Sc. after anſwer, Re-cxamination 
they muſt be re-examined, if the plaintiff expect any after anſwer. 
benefit by them.] | 
[And though all the bill be not anſwered, yet they 
muſt be examined in chief, ſeeing the defendant's tra- 
rerle puts all in iſſue, ſo that the plaintiff may ex- 
amine to thoſe points not fully anſwered. ] 
Plaintiff ſhall not have leave to examine witneſſes Where ex mina- 
bene gſes becauſe they are going abroad, if they are vn **fuled. 
bis ſervants and he might keep them at home. 8 — 
A witneſs ordered to be examined de bene eſſe, where — 
the thing examined to lay only in his knowledge, and 
was a matter of great importance; though the witneſs 3 P. Wil. 77. 
was not proved old or infirm, 22 
A witneſs aged ſeventy years, will be ordered of 
courſe to be examined de bene eſe, upon motion or Hind. 368. 
petition, grounded on an affidavit of the age. | 
The reaſon: why the Court allows the taking of de- And why. 
politions de bene is, either from contempt of the party 
in not anſwering, and thereby preventing the joining 
of iſue, or elſe where the party is in danger of loſing 
his witneſſes; but if the witneſſes live, and are exa- 1 P. w. 568. 
nined in chief, the depoſitions de bene eſſe are uſeleſs. maT 
The Court refuſed to publiſh depoſitions taken de Publication. 
tne eſſe, in order to compare them with depolitions * r. Wo gun. 
in the ſame cauſe, taken on examination in chief. | 
Depoſitions de bene eſſe are only publiſhed where no 
xamination in chief can be; in this caſe a commiſſion 2 Ves. 326. 
dad iſſued to a foreign country, and could not be ex2- | ye 8.0 
ued by reaſon of the interference of the ſovereign. 9 
Depoſitions de bene eſſe, where witneſſes are dead, Publication. 
od no opportunity to examine in chief, though after Ve. 497. 
freat length of time, the examination being taken in 
110, and the preſent motion in 1754, Publiſhed, but 
thout prejudice to exception at the hearing. 
A witneſs was examined de bene eſſe, before appear- Publication, 
ite, Defendant appeared and anſwered, the witneſs 
iived 18 months, the depoſitions had been pub- , Bro. 44, | 
IH O 3 liſhed 


4 Bro, 157, 
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198 EXAMINATION OF PARTIES,” 
liſhed in purſuance of an order, upon conſent, Th 
plaintiff after hearing infiſted upon reading the depo- 


fitions, but the Chancellor was of opinion that they 
could not be read. ” 


Natice.  Depoſitions of witneſſes de bene eſſe taken before a; 
4 Bro, 540. pearance ex parts, and without 2 ſuppreſſed. * 
Perjury, Said, a proſecution for perjury would nat lie upot 


depoſitions taken de bene eſſe, there being no iſſu 


I P, W. 369. 
| joined, as there muſt be before depoſitions are take 


chief. 
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EXAMINATION OF PARTIES, 


VIDE 


Interrogator ies. 
Contempt. 4 
Proofs. © 
Witneſſes. 


Account, [ A PART may be examined to an account, « 
to a particular thing, after hearing. ] 

[Said, if after a cauſe is at iſſue the plaintiff deſig 
the defendant may be ſworn and examined upon inter- 
rogatories as a witneſs, he muſt ordinarily ftand to 
the defendant's depoſitions as concluſive, elſe the 

[zPx. Alm. 79.] Court will not compel the defendant to be examined. 
| [But if ſome new act be done by the defendat 


after iſſue joined, af making a feoffment or a leaſe by [S 
covin, or ſuch like, he may compel the defendant wall '*Por 
[Ibig.] be examined without being concluded.) [L 
5 {Where it was moved that the defendant, who h LE 
not ſworn fully by his anſwer, might be examine to 2 ! 
upon interrogatories upon an account decreed, (th to th 
plaintiff for ſaving charge riot having excepted to | either 
anſwer,) the Court inclined to grant it, but tl and i 
wanted notice. ] | - ſuitor 
[Though witneſſes be examined, yet you may after (T 
wards examine the defendant. ] pound 
[But ſaid, it is a rule, if the defendant be firſt ex wk 

e 


amined, you ſhall not afterwards examine witneſis 
(Cl. Tut. 7:] thereby to convict or prove him guilty of eh 


EXCEPTIONS. 199 


{After a decree inrolled, in which was no order to 
examine the defendant upon interrogatories, the Court [z Ch. Rep. 10.] 
would not order him to be examined to the diſcovery 
deeds. | 
gn 2 being a weak man, and to be examined Defendant. 
upon interrogatories, the Maſter was ordered to take 
his examination, left he ſhould unwarily admit ſome- 3 P. W. 290. 
thing againſt himſelf, which was not-true. . 
The depoſition of one defendant may be read for Defendant. 
mother, and alſo for the plaintiff, but if the defendan', 8 5 00 
whoſe evidence is offered to be read for another de-; Atk. 4. 
ſendant be by poſſibility liable to coſts, his evidence 49% 
ſhould be refuſed. | 
Said, that a plaintiff cannot examine a cb. plainti F; Co-plaiatiff. 
woe evidence be neceſſary, he mujt be made a de- 
ſindant. 


— 


——— — 


EXCEPTIONS. 


VIDE 


Anſwer, 
Report. 


RY exceptions are commonly underſtood the alle- what. 
gations of a party in writing, pretending, that 
ſome pleading or proceeding in a cauſe is inſufficient, 
miſtaken, or irregular, in certain points particularly 
expreſſed. | TY 
. are exceptions to an anſwer, to a Maſter's 
report, 
[Leſs common are exceptions to a witneſs. ] 
[Exceptions to an anſwer are on motion referred Reference to x 
to a Maſter to examine, and thereon report his opinion Mater. 
to the Court, whoſe certificate is concluſive, unleſs 
tither party take exceptions to it, which he may do; 
= it y often done to the delay and expence of 
uitors. hand | 98 
The party excepting to a report muſt depoſit five Depaſit, 
pounds with the Regiſter, which, if the exceptions be or. Ch. 120, 
over-ruled, muſt be paid to the other party; if not, 14: 168. 
den to him, who depoſited the —3 Ws 
| 04 [ Save, 
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| [Save, that if either party except to a Maſler's u. 
port touching the ſufficiency of an anſwer, or othe 
matter, he ſhall pay twenty ſhillings for every excey. 
tion, or diſtin branch of an exception, which ſhal 
on arguing be over- ruled, or declared frivolous and 
impertinent ; and for ſuch as ſhall be waived and no 
opened, ten ſhillings: and theſe ſums ſnall be paid ow 
Lor. wy 110. and above the five pounds depoſited, if the report be 
142. 165) affirmed; or out of the five pounds, though the te. 
| port be altered.) . 0 
Cofls, | [Yet where the exceptions, or any of them, ar 
found true, the other party ordinarily pays five pounds 
coſts ; but it is in the diſcretion of the Court to order 
more, or that each bear their own coſts,] 
The Court by fixing a groſs ſum has virtually au. 
nulled the former orders, and the coſts attending ex- 
hs ceptions to the Maſter's report are now limited to the 
Hicd. 27% ſum of five pounds; the Court however - ſometime 
exerciſes a diſcretion according to the exigency of the 
| Caſe, and gives coſts or not as it ſees FE are | ex 
Better anſwer, [And if they be found againſt a defendant upon WW tit! 
| anſwer, he muſt pay, and put in a better anſwer.] 
Reportreyiewed, L If they be upon another matter, the Court deter. 
mines as it ſees cauſe upon hearing them, or ſends the 
party back to the Maſter to review his report.) 
Filed with re- [Exceptions to reports touching the ſufficiency ot ([! 
eier. inſufficiency of anſwers are not to be filed with the 
Or. Che 197% regiſter, unleſs notice be given to the clerk on the if the 
bother ſide.] | | [ 
[Said, it is now the practice, and thought ſufficient, WW whe 
not to file them with the Regiſter, but deliver them t0 Wi inſut 
the clerk on the other ſide. ]J «]] refer 
If the Maſter reports the anſwer inſufficient in one i 
ſingle exception, the defendant muſt except to the Bi plain 
report, or ſubmit to anſwer ; if he ſubmits to anſwer, Wi to be 
he muſt anſwer fully, for Ne he has 1. ci 
lowed the judgment of the Maſter to be good. And 
he ſhall not inſiſt in his ſecond anſwer, that he ought 
| Not to anſwer the exceptions, nor ſhall he afterwards 
1 Herr. 316. except to the report, and ſo bring the queſtion bel 
318. the Court. 12 
But if the defendant has inſiſted upon any matter 4 
a reaſon for not anſwering, though he does not ex. 
cept to the Maſter's report, yet he is not precluded 


from 
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{rom inſiſting on the ſame matter in a ſecond anſwer, 2 vez. 491. 
and taking the opinion of the Court, by exceptions to 1 Harr. 316, 
the Maſter's report whether he ought to anſwer that 
int or not. 
On an anſwer's being reported not ſcandalous or Repor:. 
impertinent, if the plaintiff except to the report, he !mp*riinence. 
muſt ſhew ſpecially wherein it is ſcandalous or im- 2 p. W. 183. 
ment, | 
Exceptions were taken to an anſwer, which was Second excep- 
ſucficient. - Plaintiff amends his bill, and upon — 
coming in of the ſecond anſwer, takes ſeventy exc : 
tions ; and upon motion theſe exceptions were referred 
to the ſame Maſter, as the former ſet had been re- 1 Bro. 39. 
ferred to, | | 
25 Exceptions ate not admitted to the Maſter's re- Cofss. 
ex» port for coſts only; the regular method is to ſtate the 
the articles objected to in a petition, and pray leave to 3 Bro. 321. 
med except. | 
the On exceptions to the Maſter's report, where the Depoſit. 
exceptant prevails in any of the exceptions, he is en- 4 Bro. 1. 

pon Wi titled to the depoſit, 


S FA LA 


S 5 


the Exceptions to an Anſwer. 


y Of [JF an anſwer be inſufficient in one or more points, What, 
the complainants may except thereto, and enforce 
the BY the defendant to a better anſwer. V ide Subpœnd. 
[The exceptions muſt ſhew. ſome particular points How drawn, 
ent, WI wherein the anſwer is defective, and not ſurmiſe the 
m t0 i inſufficiency in general only, elſe the Court will not [Toth. 49.] 
refer'it to be examined, } 
obe [If the anſwer be good to a common intent, the Replication, 
the plaintiff muſt reply, and prove the matter of his bill 
wer, WY to be true, if he can, and not inſiſt upon the inſuffi- [Com. Att.q23.] 
; al- WY ciency of the anſwer. ] | 
And [ This ſeems to be intended as to things Anſwer ſuffi- 
wobt Wl publicly done, and not refting in the defendant's ent. 
yards N knowledge only; for the defendant ought to anſwer er. R. ch. 105. ] 
efore WW ſecret tranſactions with certainty, ] : 
Exceptions are drawn, or peruſed and ſigned by Filing excep - 
er u counſel : no new exception can afterwards be added, uon. 
tex · Ide practice in filing exceptions to an anſwer, is 
luded BY to deliver them ſo ſigned and upon unſtamped paper, Harr, 311. 
to 


, 


to the defendant's clerk in court, or his clerk, at his 
| ſeat, marking them with the date of the delivery. 
Replication, No exceptions, may ordinarily be taken to an 
| anſwer after replication put in; for by the replication 
it is admitted ſufficient: yet in ſome caſes'the Court 
Com. Sol; 25.] has ordered the replication to be taken off the file; and 
[Px. Alm. 9. ] ſuffered exceptions to be put in. | 
Whoo celine. [If the anſwer be filed in term, the plaintiff mu 
: the ſame term, or eight days after term, deliver ex. 
[Ibitem, ceptions in writing to the counſe] whoſe hand is tothe 
Or. Ch. 101.] wer, or the defendant's clerk in court,] 
| [If filed in the vacation, the plaintiff hath fa long 
as til] eight days paſſed in the beginning of the next 
[Itidem, ] term to put in exceptions. ] 
[ They cannot be put in afterwards without motion 
or conſent of the other fide to receive them.] 
If an anſwer come in in Michaelmas term, vnd the 
plaintiff does not take exceptions within eight days of 
Hilary term, upon applying to the Court, he is of 
courle entitled to take exceptions, provided he does it 
| within two terms, the term in which be moves inclu- 
3 Alk. 19. five; but if he negleQ to do it then, the Court vil 
Darnard. 53. not give leave, but upon particular circumſtances. 
[If the defendant do within eight days alter ſuch de- 
livery ſatisfy the plaintiff of the invalidity of his excep- WW cr 
tions, or do amend his anſwer in the ſame time, or agree dia. 
with the plaintiff, or his counſel, or ſolicitor, to 
amend it accordingly, and pays twenty ſhillings colts, WI dete 
[Or, Ch. 101.] the plaintiff ſhall go on to reply.) atta 
[But if the defendant fail to do the ſame, or puts in vo 
a a ſecond or other inſufficient anſwer, the plaintiff may Will bel 
on motion get the firſt, or any ſuch further inſuffictent i upo 
anſwer referred to a Maſter; and if the ſame be ruled [ 
inſufficient, the defendant ſhall pay coſts, and make I ine 
a further and better anſwer z but if it be reported f expr 
good, the plaintiff ſhall pay the defendant forty (bil- WF „il 
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| [Ividem.] lings coſts, and the anſwer ſhall ſtand. } V 
Firſt anſu er. [If the firſt anſwer be ruled inſufficient, the de- © al 
Dea. fendant ſhall pay forty ſhillings, if it was put in in cann 
Hind. 266. perſon: if by commiſſion, fiſty ſhillings.) 11 
Second anſwer, [w If the ſecond anſwer be reported inſufficient in plea 
Coſts. any of the points formerly certified, the defendant ſhall D. 

pay three pounds, ] 2 the p 
Third. [And upon the third inſufficient anſwer, f. ur pounds. Coui 


l Ane 


| [And upon a foruth, five-pounds, and be examined Fourth, 
upon interrogatories to the points reported inſufficient ; 
and ſhall be committed till he has perfectly anſwered 
thoſe interrogatories, and paid the coſts.] 
[A defendant's plea was over-ruled, and then he put 
in three inſufficient anſwers, the, Court did not think 
fit to commit him to be examined on interrogatories, r, ch. Ca, 
2s if he had put in four inſufficient anſwers. ] 279. ] 
[If an anſwer is reported inſufficient, the complain- Cutts. 
ant may at his election have one ſubpend for coſts, 
and another to make a better anſwer, or one ſubpand (x pr. Alm, 
"g for both. ] | oth.] 
* No new commiſſion ſhall be awarded for taking a 
| ſecond anſwer, till the coſts of the firſt inſufficient an · 
_ ſwer be paid; nor then, but by order on affidavie of 
the party's inability to travel, or other good matter to 
the ſatisfy the Court touching the delay, or by aſſent of the | or. ch. 103. ] 
plaintiff or bis clerk. ] 
of [He that excepts to an anſwer, is tied to no cer- When referred, 
= tain time to get it referred, unleſs by ſpecial order 
ly: for that purpoſe obtained, or with reſpect to his in- 
wil junction, leſt it be diſſolved for his affected delay, ] 
[The plaintiff cannot refer exceptions to a firſt an- 
ſwer till eight days after they are filed: but upon a ſe- 
er: Wy cond inſufficient anſwer, they may be referred imme- 
ce Bl diately.] 
[After the anſwer was reported inſufficient, and the 
lts, WY cefendant had appeared upon a new ſubpeng before any 
attachment againſt him was ſealed, yet the Court 
5 12 BY would not ſuffer him to except to the report, although 
07) de had paid down the ſum appointed to be depoſited 
upon executing a Maſter's report.] 
[If an anſwer be reported ſcandalous or impertinent, 
nake BY the Court may be moved, that that part of it may be 
expunged, and that the defendant pay coſts z which 
li- will be ordered. | 
Where the defendant anſwers to part, and pleads pie, 
"Wh to all other matters not anſwered unto, the plaintiff 1 Vern. 344. 
n ug cannot put in exceptions to the anſwer till he hag * Ak. 390. 
firſt argued the plea, or obtained an order that the 
plea ſhall ſtand for an anſwer with liberty to except. 
Defendant pleads to the whole bill, and on arguing 
the plea, it was ordered to ſtand for an anſwer, and the 4 P. W. 239. 
Court in ſaying it ſhould ſtand for an anſwer, een 
ave 
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3 p. W. 327. 
in notit. 


Demurrer. 


; 2 P, W. 326. 


P'ea. 
Demurrer. 


| Bunb. 123. 


Plea, 
Demurrer. 
A nſwer. 


3 Bro. 39» 


Second anſwer, 


' Vez, jun. 88. 
may be anſwered together. 


Witneſs. 
2 Bro. 252. 


Infant. 

4 Bro. 256. 
Certificate. 
2 Via. 79» 


Joint and ſeveral 


anſwer, 


Ayliffe, 46. 


Deeds. 
1 Hatr. 321. 


EXCEPTIONS. 
have meant a lufficient anſwer, an inſufficient anſye; 


being as none. 
Defendant anſwers as to the diſcovery, and pleads z; 
to the relief, the plaintiff may except ws any Watt 


_of diſcovery, before the plea argued. 


Demurrer to part, and inſufficient 5 5 woke 
part of the bill, plaintiff cannot except till the de- 


mutrer be argued. 


If a plea or demurter be ever-ruled, the defendant 
muſt anſwer the whole bill, and the ordinary procels 
of contempt iſſues to compel an anſwer, as in other 
caſes. But if an anſwer was filed with the plea « 
demurrer, the defendant, upon his plea or demurrer be. 
ing over-ruled, need not put in another anſwer till the 
plaintiff has taken exceptions. 

Where a bill charges defendant with a crime, and 
makes him liable to a penalty, if the crime or penalty 
be created by the ſtatute- law, the defendant need not 
plead or demur to it; but upon exceptions to his an- 
ſwer, he may inſiſt that ke is not liabe. 

But if the time for ſuing for the penalty be ex. 
pired, when the ſecond anſwer is put in, upon excep- 
tions to that he will be compelled to anſwer, 

A ſecond anſwer may be filed. pending exceptions 
to the firſt, provided it be filed before an order to 
amend the bill, and that exceptions and amendment 


t is no anſwer on exceptions, that the defendant 
is a mere witneſs, and ought not to have been made: 
party; for having ſubmitted to anſwer, he muſt an- 
ſwer fully. — See title Anſtwer. 

Exceptions will not lie to the anſwer of an info 
When the Court refers the matter in diſpute to 


_ gentlemen in the country, exceptions will not Jie to 


their certificate. 
Three defendants put in a joint and ſeveral anſwer, 


which is reported -inſufficient; two of them receive 
_ exceptions, the other inſiſts upon having them argued: 


allowed, 
If the bill prays that defendant may ſet out deed 


in bac verba, exceptions will lie, if he does not. 


"00 i964 Ji * | , 


WRIT or EXECUTION | 
(Vide Writ f Alance) 


JS proceſs of this Court, reciting an order or de- What. 
eree of the Court, (be it final or interlocutory,) or 
he ſubſtance thereof, or of ſome part thereof, and re- 
quiring obedience to ſo much of the ordering part as pr. H. ch. 
js recited, and concerns the party to perform. ] 24] 
Said, after the decree is paſt, i. e. drawn up and. 
ſizned by my Lord Chancellor, and inrolled, the 
party may have a writ de executione judicii.] 
F But he cannot have it upon the decretal order only Not upon 2 de- 
7 drawn up, except in regard of his poverty, or ſome 8 
other cauſe, the Court thinks fit ſo to order on petition 45. 
or motion, ] | — 
[When the execution is upon the decree for payment Decree for pay- 
of money, it muſt be perſonally ſerved by delivering et of money. 
* the party the proceſs under ſeal, or (which is more 2 
uſual) ſhe wing it him, and delivering him a copy of 


* it: and if a party to the decree himſelf ſerves it not, 5 
ent who might by the immediate authority of the decree 


5 demand and receive the money, the party that does 
am berve lit muſt have, and ſhew the party on whom hp 
den bes it, 2 letter of attorney from the other party to 


receive the money, and muſt demand it, elſe the not (Pr. H. Ch. 24- 


8 paying it to a ſervant will be no contempt.] Cl. Tot. 3. 
it, [If the decree is not for money, then it may be If not for money 
* ſerved by leaving the writ under ſeal at the party's er. _ 


ie to bovſe, or their abode, if he be not met with himſelf.] 24.1 
II upon fuch ſervice, as aforeſaid, the party obey Service. 
(wer, WY not the decree, then upon affidavit of the fervice, and 
that he hath not performed the decree, the ordinary 
proceſs of contempt, attachment, proclamation, and 
* grew of rebellion may of courſe be made — 1 Ko _ 
zgainſt him, as upon a ſubpænd ad comparend. &c. [Pr. H. Ch. 25. 
and ſoon to a Serjeant at _ ou ; OI 
(Affidavit of another's making (ome of the defendants 
privy to a writ of execution, and that he left the writ 
=; one J. S. from whom a defendant confeſſes he 
tad the writ, held a good proof of ſervice; but the 
„ : uſual 
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EXECUTION. 


lo. Reps 75-] uſual courſe is to give the firſt ſerved, copies, ſhewing 


Diſobedience to 


dec: et . 
Contempt» 


them the writ under ſeal. ] | 

[If a party in contempt for not obeying a decree be 
taken by a Serjeant at Arms, he is to be committed to 
the Fleet, there to remain till he perform the decree, 


ſo far as is tobe preſently done, and give good ſecurity 


by recognizance with ſureties - for the performance 
of what is to be done afterwards, if any thing remain 


[Pr. H.Ch. 24+ to be performed, and do alſo pay the other party his 


Com. Att. 
438.] 
Contempt. 


coſts in proſecuting the contempt. ] 


- [So if he continue any conſiderable time in cuft 
without doing any thing, the Court will fet him a day 
to perform the decree, which he upon notice ſtill re. 
fuſing to do, the plaintiff may cauſe him to be brought 
into court, (by an habeas corpus, had upon motion, 
and upon his till refuſing, the Court will take ſuch 
further courſe as ſhall ſeem fit; and has for ſuch con- 
tempt ſometimes ſet a fine upon him, and awarded 
proceſs out of the Petty-Bag to the Sheriff, where he 
hath an eſtate to levy, and pay it into the Hampet, 
(Said, in the latte: end of the Lord Eleſmere's time, the 


pe. H. cb. 25.] fines being eſtreated into the Exchequer, were much 


Cur. Can. 368. 


9 
Lia. 25+] 


« [Ibitem-] 


Ch. Ca. 1. 


$equeſtration. 


7 


[Toch. 175, 6. 


Com. Att. 
439. Pr. H. 
Ch. 25+] 


Contempt. 
. ci! of aſli ſt · 
ance, 


diſputed there.) 

[IF be till continue in priſon wilful and obſtinate, 
the Court has ſome time ordered him to be kept cloſe 
priſoner, till he ſhould perform the decree; for im- 
priſonment for breach of a decree, is in nature of an 
execution. Vide 4 Bro. 89.) | 

[In Weib and Braithwaite's caſe, M. 4 Fac. 1. his 
wite and children were reſtrained coming to him.] 

[But if what Tothill tells us be true, it ſeems yet 
harder, that irons were ordered to be laid upon a man 
in the Feet, becauſe he would not perform a decree. ] 

[In caſe of ſuch contempt and obſtinacy, where 
money is decreed, a ſequeſtration will be granted either 
of money, goods, (even of things in action, ) or of the 
profits of his lands, freehold and copyhold; and that 
as well where a decree is for the payment of a perſonal 
duty, as money upon a contract, debt, account, &c, as 
where it is for rent-charges, &c. iſſuing out of the 
land.] | 
[And in caſe of ſuch decree, if the defendant is not 
taken, but ſtands all proceſs of contempt upon the de- 
cree, and the Serjeant at Arms certifies that he is not 
to be found, or being taken by him is reſcued, a ſequeſ- 

| tration 


in the 
caſe) 
ta bri 
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tration will be granted, and what further proceſs is 
neceſſary as a writ of aſſiſtance.] | 
ln cafe of a decree for the poſſeſſion of lands, there 
ſeems to have been ſeveral uſages touching the proceſs. ] | 
[By a rule in my Lord Bacon's time, firſt a writ of Contemyr, 
execution was to go forth; and if that were diſobeyed, L Becou's 
then proceſs. of contempt according to the courſe of 
the Court unto a commiſſion of rebellion ; then a Ser- 
jzant at Arms; and if a Serjeant at Arms could not 
find the party, or if the Serjeant was reſiſted, or that 
the party upon his commitment perfiſted in his diſ- 
obedience,” an injunction was to be granted for the 
poſſeſſion : and in caſe that were diſobeyed, then a [ Toth. 44-1. 
commiſſion to the Sheriff, or to Juſtices of the Peace C40. 363. 
to put the other party in poſſeſſion. ] 
[Others tell us, in the writ of execution uſed to be InjunQion, 
contained an injunction to him againſt hem the de- 
cree paſſed, either to yield poſſeſſion to the other party, 
or not to diſturb him, if he were in poſſeſſion, (as the 
caſe was,) which laſt is called a perpetual Injaundiom. 
But of Jater times its omitted in the writ of execution 
and if the party with whom the decree paſſes have the 
poſſeſſion, and a perpetual injunQion is decreed him to 
quit his poſſeſſion, he takes it diltinQ, and ſerves it 
along with the execution of the decree, if he pleaſes, 
But it ſhould ſeem the ancient courſe is the molt re- fr Ch. Rep, 
gular, and fo it hath been held.) 178—187,] 
[Some ſay, if the party againſt whom the decree is, ItjunQion. 
has the poſſeſſion; then the decree, with the writ of Writ of aſlit- 
execution being ſerved, and an attachment made. for 
the contempt of not obeying, the Court, on produ- 
cing the attachment (or turthey proceſs of contempt) ron, ar, 
ſub pede ſigilli, will grant an injunction to him that has 432. . 
the poſie ſſion (and to his tenants) to put the party, with br as P. ſect. 
whom the decree is, in poſſeſſion; and if the injunc- f Pr. Kl. 44- 
tion be diſobeyed, a writ of aſſiſtance to the Sheriff, to Prec. H. Ch, 
put and keep the party in poſſeſſion. ] + 
[ Where- the defendant was not to be found, and it : I a 4 et 
was thereupon ordered, that ſervice of a decretal order of execution 
and writ of execution on the clerk in court ſhould be where cefendant 
good; held per Cur. that the ſhe wing them, and leay- t te be * 
ing a copy thereof with the clerk's agent, at his ſeat 
in the office, was ſufficient : nor needs there (in ſuch 
caſe) a letter of attorney to receive money decreed, 
to. bring the defendant into contempt : for the clerk 
i is 
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3 EXECUTION. 
is not If ah the money, but to. give: bis client notice 
to do it 

Service. [Though ordinarily where the decree i is for the pay. 


ment of money to the party, he muſt be ſought out 
and perſonally ſerved, &c. otherwiſe the non-payment 


le. Tot. 41 will not induce a contempt ; yet in ſome caſe, if the 


writ be left with a ſervant, and it appear to have after. 

wards come to the party's bands, this will be lu 

; ficent. ] 

»P W. 420 Decree for ſale of eſtate to pay debts, if the 

Subpena ad fac. clerk in court be dead, a ſubpœnd ad faciend. a 

eker. muſt be taken out and J rel. before any proceſs can 
go againſt the party refuſing to execute the decree. 

Proof of ſervice, | Said, if a party upon his examination touching bis 

(el. Tut. 6,} contempt of a decree, denies ſervice and We it 
muſt be directly proved by two witneſſes.] 

How decrees [That decrees and diſmiſſions' may be eaſi found, 

_ by Six the Six Clerks are to keep a public book for enteri 

. all made and ſigned ſince the 29th Mar 1699; a 

to that end the Regiſter, at the end of every term, ſhall 

Lor. Ch. 117.] deliver to one of the Six Clerks a liſt of all ſigned the 
term and vacation before.) 

Where decree is { Said, if a cauſe has remained above a year wh 

not added un proceedings, poſt decree, the decree not perfected; the 

for gear. plaintiff muſt ſerve the defendant with a fubparnd to 
make an attorney before he can proceed further. Vide 


4 Subpand.] 
Decree not ates Where one that claimed under a decree did not in 
We time apply to this Court for an injunction, but ſuf- 


fered a trial at law, &c. whereupon he was ouſted 

2 Ch, Rep, 126. of his poſſeſſion: he could not after be helped upon 
the decree, by the ordinary proceſs and forms, but 

woas put to a new bill. 

Decree to pro- If by the decree the defendant is to produce deeds 
guce deeds and and writings, or to attend and be examined upon inter- 
8 rogatories, the ancient rule uſed to be, to ſerve him 
with a copy of a writ of execution of the decree, and 

ſhew it him under ſeal, and at the ſame time to ſerve 

him with a warrant from the Maſter, to give him 


Gilb, Chin, reaſonable time to produce them, and no writ of 


wg. execution was allowed till after the decree was bern 
| and inrolled, 

The method now ſeems to be to take out Jocuments 

from the Maſter, which are ſerved on the adverſe 


party's clerk; and on his not producing the deeds, 2 
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de Maſter's certifying the default, à motion is made 
to produce them in four days or ſtand committed; and Oilb. Che. 163. 
this order is ſerved on the party's elerk in court. And Wen 

| the writ of execution of the decree and the Maſter's 

ummons have been ſerved upon the party perſonally, 

te is inextuſable andjought-to be committed. But it | 
certainly ought to be aſked whether he has been ſerved * 
or not before the motion is granted; this however is 
never done, — ; WET. 


VIDR 


| Cos. 


EXECUTOR temporary proves the will, after- 

- wards his executorſhip determines. Held, the | 
uſequent executor may ſue here without further pro- [I ch. ca. 265. 
hate of the will.] | 
[If a bill is brought by an adminiſtrator durante mi- 
we etate of an infant; and pending the ſuit, the infant 
omes of the age of ſeventeen years, this abates not the 
bill, = Said, may in ſuch caſe either go on without 

tering the bill, or may, by leave of the Court, amend (Cary. Rep. 31.] 
If , 


[If a ſuit be here againſt two executors, and one of 
tem appeareth, he ſhall not ordinarily be compelled 
danſwer, till the other be driven to anſwer alſo; for [Cary. Rep, 30. 
bey are but one perſon.] 
[Two executors are plaintiffs, one of them. is ex- 
ommunicate z the other may be ſevered ; and the de- [ Toth. 74.] 
adant ſhall anſwer him.] 1 8 
(One executor may ſue another co-executor: for the ſToth. 24. 
litter is merely teſtamentary.] Wenn 
An executor, from his name, is but a truſtee, he 
King to execute his teſtator's will; and therefore 
alled an executor; and this is the only reaſon why a 
yutee may bring a bill againſt an executor for his P. w. 549. 575- 
gacy, Few r 
f executors ſever in their receipts and diſburſements, Herr. Ch, F. 
uch caſe they (hall * be anſwerable pro tanto; 1068. 

but 


* 
* 


* 
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Derweil e but if they act jointiy, each of them wer t 
' Burrows, Mich, hole, if one becomes inſolvent... 5.44, | 1, 


- 


e e „A perſon may file a bill as adminiſtrator, before, | 
- Band, Ripe rio cd. | | 

310. miniſtration taken out. eier 3d a4 <4a6d ln N 
ths -. . Coſts of courſe againſt executors, who, are decte q 

3 Ver. jun. 294 · to pay intereſt on account of a breach of truſt, SL 

| OWE TESTS Foo i i AA 9 I the ſan 

227 Re | 1 ſime c 

a | quire 3 

EXEMPLIFICATION, oficers 

1 SAID, proofs cannot be exemplified without hi hh 

— and anſwer, Hence, if a bill be diſmiſſed for i toner 

regularity or impropriety z as that it is b way of cer 4 

vivor, when it ſhould be ap original bill, ſo that the 4 

| never was any ſuch cauſe in court, the depoſitions as: ] 

[1 ob. c] not be exemplified; ſeeing} the bill cannot.) [This 

f | (Contra, if the bill was diſmiſſed only becauſe t fur in C 

[Ibid.J matter of it was not proper for equity to decree.] | rs. V. 

Deed | ſAn exemplification of a deed has been ordered 10 e 


Toth. 89, 90.] be pleaded at law, where the deed inrolled could not 
brought in. e 

How paſſid. [The Maſters are not to paſs any exemplifications 

deepoſitions on a bare fight of the copies only, witht 

firſt calling the officer or officers, who have the cuſt 

© O18, Chan, 219. Of the records, or the originals of ſuch copies, or f 
1 ſworn clerk of his or theix office, who is to produce 
Cor, Canc, 299. fame before them to warrant the ſigning thereof. 

What. An exemplification is the copy or example of al 

ter recorded or inrolled; as decrees, letters pate 

depoſitions, Cc. and is made out or copied from 

Cur. Cane. 375- inrolment thereof, and ſealed with the Great Seal, 

Effet of enem- And ſuch exemplifications are as effectual tobe plead 


plificatiown or produced in evidence, as the decree, or letters 


. tents, or depoſitions themſelves are. N 
3 lad. 173, Nothing but matter of record ought to be en 2 
ä el 2 0 
Intolled. P All decrees, deeds, fe. muſt be firſt inrolled ye _ an 
Cur, Canc, 375. they are exemplified, 5 4 cient; 
; Patent, _  Fxemplification of part of a patent not ſuffered 222 
0 Ee read in evidence, notwithſtanding the ſtatutes of; - et non 
| 4 of Edib. 6th, and 13 Eliz. where the other fide 10 my 
i Prec. Ch. 9. no time to conſult the patent-roll, and ſo may be * — 


priſed with an imperfect exemplification. 


5 FE. E. S. 


f [x i638, there was an order by the King, that the 
Judges of all the courts at Wa/minfler, as had oc- 
tion to impannel juries of the qfficers and clerks of 
the ſame courts, to inquire of matters touching the 
ame courts, ſhould impannel juries that term, to in- 
quire what fees had been uſually taken by the ſeveral 
oficers of the ſame courts, for thirty years then laſt 
paſt ; upon certificate of which; his Majeſty would take 
ſuch courfe as ſhould. ſeem meet. — the Lord 
Keeper was not only to do this in the Court of Chan- 
cery, but to ſignify this his Majeſty's pleaſure to the 
Judges of the other courts, that they might do the 


ſame, ] | a 
[This was the oath of thoſe that were is inquire of the 
fur in Chancery. | . 
% You ſhall diligently inquire; and true preſentment Oath, 
make of all ſuch fees and payments as now ate, and 
« by the ſpace of thirty years laſt paſt; have been uſed 
© to be taken by any officer, miniſter, or clerk of this 
court, as belonging, or claimed to belong to him or 
them, by .reaſon of his office, place, or clerkſhip; 
* and what fees now taken of claimed, have begun, 
* inhanced, inereaſed ot innovated, within the ſpace 
* of thirty years, and when, and how long fince, and 
* how the ſame were ſo begun, innovated, inhanced, 
or increaſed.” - 25 2 


— 
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(REGULARLY, a man ſhall not be prejudiced 
in courts" of equity, for miſpleading or want of 
form : and ſo he can prove his bill vis et modis, it is 
lufficient : for the Judges of the courts ſit there, ſecun- 
lum poteſtatem abſolutam, and judge ſecundum chnſcien- 
lam et non 2 allegata. However, for the avoid- 
Ing confuſion and unneceſſary charge, ſome ſmall 
„ reard to form ſeems convenient, as may be obſerved 


in the titles, Bill, Afuer, Plea, Demurrer, &c. ] 
67 ad 4 P 2 4 
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8 How be may fae- . T ſhould feem that an infant may ſue ik 1 


1 1 


GUARDIAN. * 


"VIDE, 


Prochein any. 6 36, £9 
. ae 


' 


[Toth. 10. 108, by himſelf, by pr ochein amy, or "of guardian, ud a 
mg] Court pleaſes.) 


[8 whom de- [And ſo it ſhould ſeem he may defend, and if 
] difcretion ſhall anſwer upon oath. ]. 
But the courſe is not to call the guardian by 
name, but by the name of next friend, yet if bel 
called by the name of guardian, it is no cauſe of 
Cur, Cane. 464. murrer. 
An infant of twelve years was ordered to tal 
re. 11. not upon oath. ] 
© Guardikn ſworn. [If an infant anſwers by guardian, the 22 
muſt be ſworn; and if it does not appear 
| tion, that he was, the anſwer will be — 4 
Stat. 12 Car, 2. Guardians appointed by will according to the 
cap.24 12 Car. 2. cap. 24. have no more power than 8 
oo i lo- Gians in ſocage, and are but truſtees, on whoſe mil 
1 br W. 703; haviour, or giving ſuſpicion' of miſdehaviour, Waben 
Court of Chancery will interpoſe. A gu 
Ousrdienſpip tio A guardianſhip deviſed to three, without ſaying i pay the 


* Won to the ſurvivor of them, yet the furvivor ſhall have priacipa 


ad a. Guardian by common law is removeable, non to apply 
moveable, where appointed by ſtatute z yet the Court will e pay off ! 
33 _ pel him to give ſecurity not to marry the infant du is pure 

2 P, W. 113. * minority, without acquainting the Court. in a cou 

1 Ver. 160. The right which the King has, as pater patrie, One « 
Guardian er- take care of his ſubjects in caſes of charities, ai {choo], 2 
KY —_ without junaticks, and infants, falls under the direction of Wi *llate, tt 
2 P. W. 19. Court of Chancery, which hath uſed upon peu court, a 
| only, without any bill or eee, to make order wi directed 

ing ſuch rights. guardian 

Without fuit, There may be an application to the Court in ea but this 

: ow —4 2 guardianſhip of en, though there be no being un 
depending. The g 

Maintenance. Maintenance allowed for an infant though no llage, ot 


2 Atk. 315. 0 
— in court. But the Court was of opinion that a 


3 re. $8, co, could not de ordered without ſuit. 


GDA N. 213 


But where there is a Ee guardian, the 2 Atk. 313. 
Court will not give maintenance without ſuit, not de. 37. 1 106. 


cide upon the right of guardianſhip. 

The maxim, that the next of kin to whom the land Guarlian in wh, 
_ deſcend is to be guardian in ſocage, not rea- 8. 
ſonad _ 

Where i Oe is ib; the ſervice of the dec 
ſibpœena to hear judgment muſt be upon the vardian, 3 ee, 
at ja 4a n 3 * * , F. w. 64 

The allowance to be made in reſpect of maintenance, Allowsrce;- 
-muſt have regard to the income of the infant at the 
time when he was maintained, and not at the time of 3 P. W. „. 
the application to the Court. 

The Court has been very liberal in the a!lowance aways; 
made for the maintenance of infants, where the father” 1 ver. 66. 
or the guardian has been in diſtreſs. Fr 

If no teſtamentary guardian or mother, the infant Choice,” 
having ſocage land, and being of the age of twelve, | 
if female ; of fourteen, if male, may chooſe a guardian, 
and in ſome caſes, the wiſh of the infant, as to refi- 2 va. 15 
dence, has been attended to by the Court. 

Petition that a guardian may be aſſigned, (unleſs to 
carry on a ſuit, or protect an ingereſt,) muſt be pur. x Bro. 396. 
ſuant to the ſtatute, 

Where a father, by his will, names n for his 
natural child, the Court will appoint them guardians . Bro, 583, 
without reference to the Maſter. 


A guardian may, 
pay the intereſt of any real incumbrance, and 
principal of a mortgage, but he is not compellable 
to apply the profits of the eſtate of the infant heir to 
pay off bond debts, nor can he with the rents and pro- * 403. 
hits purchaſe lands, ſo. as to prevent the money going 435 
in a courſe of adminiſtration. 

One of the guardians of an infant girl takes her from Ward, 
ſchool, and marries her to his own ſon, who has no Marriage. 
elate, the Court ordered the infant to be produced in 
court, and committed her to the other guardian, and 
lireted an information to be brought againſt the a P. w. 361. 
guardian who married the ward to her diſparagement, 
but this was held to be no contempt, the ward not 
being under the immediate care of the Court. 

The guardianſhip of daughters determines by mar- 1 Ves. 91. 
lage, otherwiſe of ſons. 3 


the dians may do. 


mon 137. 
Vern. 606. 


\ 


When 


P3 


* 


* * 


rw. 26a. * 


. 


1 


* — 


4 


without the direction of the Court, wust. a, bn. 
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Apres i, When zn orphan has no guardian, the Loft Obih. 


p , » ” vet, ms þ , * 
ide Chancellor, cellor has a right to appoint one, and from all pro. ji 
4 Bl, Com: 437- ceedings, relating theieto, an appeal lies 16'tbe Hoot I 15, 

8 of Lords. oy ; 5 1907 4 Rt ſon 

' War#of Court, The mere filing à bill is ſufficient to'make an ine We" | 
Aw. 393 fant a ward of Court. * We Ti 
Notice, Adds of the Court, as the commitment of 4 Win. ine 
N ſhip, and in a cauſe depending, are to be taken notice ird, 2 

3 P. W. 112. * every. one at his peril, in the ſame munner u f -] 

a lit pendant. * 1 4 nd. 

Marriage, | When a child is put under the protection of the Som 
Contempt. Court by a teſtamentary guardian, it would be a"con.' iN 91908 


Gilb. 196 tempt, even of the mother, to marry him without the 
cConſent of the guardian, 54 
Marriage, - The Court will affift the teſtamentary guardian in 
Ca. tem, Tal. $7 preventing an improper marriage of the infade heir, 
8 The mother petitioned, that Mr. B. might be fe. 
=  ftrained from marrying her daughter, being à wat of 
the Court, —Ordered, as he was an infant, that his 


3 Alk. A. Pon ſhould not permit bim to marry the young: ſome re 


the Cou 


ady without the leave of the Court. 4 
Neglizence of 17 a guardian takes a bond for arrears of rent, he 2 
guardian thereby makes it his own debt, and ſhall be charged cauſe de 
with it; but he ſhall, in his account, be allowed all pt: 
5 reaſonable expences, and if he be robbed of the rents good er 
9 chat. Rep. 92. and profits of the land, without his default or negli: de pie 
7 gence, he ſhall not be charged therewith, manner 
stat. 12 Ch. 2. | If a guardian, under the ſtatute 12 Ch. 2. c. 24. dies, (A pr 
. 4. or refuſes to take upon himſelf the guardianſhip, the WI ©"P* fo 
3 Ak. 813. Chancellor may appoint a guardian; and ſuch guar» by this \ 
| dian may conſent to the marriage of an infant, | i; not to 
Stat. 26 Geo, 2, By the 26th Gez. 2. it is enacted, that if any guar- Wher 
E. 38. _ dians or mothers of perſons under age, ſhall be wn ind wil 
: campos mentis, or in parts beyond the ſeas, of ſhall te- wainſt | 
fuſe their conſent to a proper marriage of ſuch minors, bring hit 
ſuch perſons defirous of marrying may apply by peti- anſwer, 
tion to the Chancellor, who is empowered to proceed When 
upon ſuch petition in a ſummary way, and iti caſe the teas carp) 
marriage propoſed ſhall, upon examination, appear ig Ml * the | 
be proper, the Chancellor ſhall judicially declare the Jiſ ***<utio 
ſame to be ſo by an order of Court, and ſuch order ſhall (uſes, t 


| be deemed and taken to be as good and effectual, as if remain c 


the guardians, or mothers of the parties ſo petitioning, ers 
had conſented to ſuch marriage. priſon fr. 
hereof, 


Vide 2 Fonblang. Treat. Eg. 244. 282. 
Vide Infant. ö 1 | Court, 


' * 
* 
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I, writ direQed to the keeper of the Fleet, or war, 
ſome other, to bring into court the body of ſome | 
perſon in his chſtpdg. J 
['Tis commonly in order to a party's anſweting and 

earing his contempt, ſo as he may be diſcharged or 

faed, or ſuch. order may be made touching the matter, 

5 the Court ſhall ſee cauſe. ] | | 

And is had on petition or motion. a Cur. Can, 159, 
[Sometimes tis where a perſon apprehends himſelf In what cage. 
wrongfully impriſoned by any one, and he brings it e 
in order to his enlargement: and this is a habeas cor - 


cum cauſa. ] | 


— 


[lis ſerved by delivering this writ to the keeper or Service, 
other perſon in whoſe cuſtody the party is, and keeping 
z copy thereof, ] | 


[If be obey it not, then iſſues an alias, and ſo 2 Where the welt | 
blies, whic . if he yields not- obedience to, nor makes is got obeyed, f 


ſome return excuſing his noh-obedlence, and which 
the Court hall thiok ſufficient ; then if he be af of- 

2 miniſter of this court, and it be touching a 

cuſe depending bete, the Court will puniſſ his con- 
ate it be for a matter at large, the party has 

good remedy by the 30 Car. 2. bn 2. if the keeper of 

tie prifon do, not yield obedierice tg the writ in the 
een 2791 


1 # - 


[A priſoner in a gaol in the country, being in con- Priſoner, 
tempt for not performing a decree, may be btought up 
by this writ, and turned over to the Fleet, whence he [s Ch. Rep, 
j not to go till he has obeyed the decree of this Court.] ** aged 
Where a defendant, who has appeared, is in priſon, 
and will not anſwer, ah attachment being eutered 
zainſt him, a N may be moved fot to wy 
being him to the bar, to ſhew cauſe why he does not Cur. Can. 110 
anſwer, Gt ice aw hon Ty 
When a priſoner cometh in, or appears upon a ha- 
teas corpus, if he be in execution, he ſhall be remanded 
to the priſon from whence he came; but if upon ibis. 
execution, be is brought up by a habeas corpus cum 
ua, then he ſhall be ſent to the Fleet, and there 
remain charged with ſuch execution, and ſuch other 2 Harr. 3x5, 
matters as he was before charged with, in the other 
priſon from whence he came, until he be diſcharged 
thereof, and perform the order or decree of this 
Court, And, e W 
8 24 | It 
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If be lies there in contempt for not performing ty 
decree, the Court, upon motion, will order a ſequeſtry. 
tion againſt his perſonal, and the rents and profits of 
his real eſtate, till he has performed the decree, and 


cleared his contempts, and till further order. 


» _ a 
c * „5 * = — 0 „ 


[ | | VIDE 
j | Wo Re- bearing, 
ll | Evidence. 
Bill and anſwer. [ F upon a bill and anſwer only, there be ſufficient 
8 1 ground for a decree, the plaintiff is to proceed to 
lor. Ch- 100.] hearing without examining witneſſes. ]J ' 
(If in ſuch caſe, the Court ſhall not find ground for 
a a decree, the bill ſhall be diſmiſſed with coſts, or the 
plaintiff (hall be admitted to reply, &c. if he'defireit 
on paying down ten · pounds within four days after ſuch 
hearing; elſe the diſmiſſion to ſtand, and the order is 
[Px. Alm. 14-] in ſuch caſe to be drawn accordingly.] g 
; [If this is not prayed, or the money not paid, the 
Llbid.] decree ſtands abſolute, and is a good bar to a new bill.) 
Publication, [No cauſe muſt be preſented for hearing, the fame 


RY, term publication doth paſs, unleſs by conſent of there 
[Px, Alm, 25 parties. ] Ys LILIES the y 
2 [And the Court will hardly (if at all) order à cauſe ſtane 
to be heard the ſame term publication paſſeth; be WI © th. 

cauſe 'tis againſt the ſtanding courſe of the Court.] [1 

[A term being expired after publication, the BW be ſe 

plaintiff may of courſe have the cauſe ſet down for ſaid; 

T wid. ] hearing before the Lord Chancellor or the Maſter of natur 


Com, Att. 436.] the Rolls. ] 3 | 
[1 be ordinary way to obtain this, is by order upon 
: tition; but it may be had upon motion) 
Setting down [ The ancient courſe was to preſent the cauſe to be 
a ſet down at the end of the term, when the Lord Chan- 
[Toth. 3. cellor, &c. appointed hearings for the enſuing term.) 
9 [If the plaintiff does not ſet down his cauſe for heat- 


e 0% ing in two terms after publication paſſed z it may beſt 
TRAY down ad reguiſitionem defendentis.] © LI ” 
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[If the party who procures a cauſe to be ſet down Cott of the day 
for hearing, is not ready to bear jt, at the day, but for wess. | 
defires it may ſtand over to another day; he muſt ordi- * 
nacily pay the other, who appears, the coſts of the day, 
if the Court ſee fit to indulge a further day.] 

Where a cauſe is ſet down at the defendant's re . Cots. 
queſt, if the plaintiff be not ſerved with proceſs, ad au- 
lien um judicium, and his counſel attend at the day; 
and the defendant with counſel. attend not ; yet the 
plaintiff ſhall not have coſts; for he was not com- | 
pelled to appear; and the defendant might chooſe whe- (Cl. Tur. 3. 
ther he would go on to have the cauſe heard, ] | 

[The day a cauſe js ſet down for hearing upon, muſt Publication. 
be ſooner or later, according to the priority of pub- [Pa. Alm. 8.] 
lication, with reſpect to cauſes preſented for hearing. ] 

[A note or paper of all cauſes, pleas, demurrers, Setting down 
exceptions to reports, and the like, that are ordered to he cavic, 
be ſet down for hearing, ſhall be ſet up and affixed by 
the regiſters in their office, two days before the ſame 
are reſpectively appointed to be heard, And in order 
thereto, / all clerks, ſolicitors and others, are to bring 
to the Regiſter's office in due time, all orders for ſetting *&«& 
them down; elſe the ſaid cauſes, &c. ſhall be put off [0r. Ch. 158-] 
till further order.] x | 

[In order to have a cauſe heard, the fix clerk in the 
cauſe muſt be applied to fix days at leaſt before the 
end of the term, that he may inform himſelf of the 
ſtate of the cauſe; of the long or ſhort dependence 
thereof in court, of the antiquity of publication, of 
the weight or value of the cauſe, and all other circum- 
ſtances material to inform the Lord Kceper or Maſter [Or. Ch. r16,]. 
of the Rolls of, at the time of ſetting down of cauſes, ] 

[ The fix clerk may not refuſe to offer the fame to No fee to the 
be ſet down; if he be attended in ſuch time as afore- * lenk. 
ſaid; nor come unprepared to inform the Court of the 
nature and circumſtances of the cauſes: for which 0 
neither he nor any of the under-clerks, nor any of the (Or. Ch. 110, 
regiſters, are to take any fee, gratuity, or reward.) *'* 

[No money or other reward ſhall be cxacted or 
taken by any of the fix clerks, or by any of the regiſ- 
tels, for, or in their behalf, for the preferring and ſetting 
down of any cauſe for hearing; but only ſuch tees as 
are behind and unpgid of their termly fees and duties: 
and if any cauſe happen to be ſet down for hearing, 
wherein they ſhall. not have been paid their fees and 

| duties, 
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duties, they may W the ſame i in ſtay of the bearing 
Los. cn. 1. of the caufe.] | 


The. old order was, that at he hearing, certifientes a 


ſhould be brought, that the bills and anſwers were dul 


filed with the fix clerks, and the books duly ſigned; | 
lor. cb. 63 elſe the cauſe was not to be heard, and the party: was | 


to pay. good coſts. ] 


| [P88 by a late order, —no motion ſhall be made to | 
ha 


en a cauſe to hearing, which is either adverſary or 
by conſent ; nor any cauſe entered with Hoon 
for hearing, notwithſtanding any order, without a cer. 
tificate firſt had from the fix clerks, that the pleadings 
[Or, Ch. 185.] are duly filed, for which no fee is to be taken.] | 
Croſs cayies, [Said, croſs cauſes ought to be heard together, if 


the anſwer in the laſt commenced cauſe be come in, 


before the firſt cauſe is heard. 
Vide Creſi Bill, Examination of Wi eneſſe es, 


[Tf there be croſs cauſes, and publication is Ae in 


both; and one of the plaintiffs omits to ſerve ſubpcenas 
to hear judgment; his cauſe ſhall not come on at the 
ſame time with the other : except the other party con- 
[Pr. H. ch. a1. ſents.) 
[About the year 1636, four cauſes were uſually ſet 
down to be beard each day: and though cauſes were 


delayed a term by the infection; fix only, each day, 


bor. Ch. f.] Were ſet down for the enſuing term. ] 


[Where a cauſe is ordered to be ſpeeded, or heard i in 


| ſome ſhort time, at the requeſt of either party; heix 
ordered to do every thing gratis oi on his part, in order 


thereto. ] 
[If the party live, or be in town, I muſt be ſerved 


3 


Fubpœna to hear 
judgment. 


hearing; if out of town above twenty miles, fourteen 
le. Alm. 46. days. Vide Subpœna. | 
[ Said, producing in court the fubpena ad andendun 
Judicium, hath been held, primd facie, evidence of ſer- 
vice, but an affidavit of ſervice i is now required, 
hen a cauſe comes to be heard before the Maſter 
of the Rolls, the clerks in court on each fide ſhall attend 
the hearing (as they do before my Lord Keeper), to 
the end his Honour may be informed, if there be occa- 
fion, that the cauſe is ready for his judgment; ; and that 
the parties appear gratis; or that they were regularly 
Lor. Ch. 169.) ſerved with proceſs, as the caſe ſhall require. 


[The 


with a ſubpana ad audiendum judicium, ten days before 


defend: 
queſt ) 
(If t 
made, | 
judgme 
15 open. 
the anſi 
plain! 
bim. 7 
ſendant 
the Cou 
or the fi 
tiff, or 
leſs up 
[And 


cordin gl 
lelendan 
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| {The manner of hearing is generally thus: both Manner of 
parties appearing; Ge, one of the younger counſel, hearing. 
with the plaintiff, opens the bill, and one with the de- 
fendant, the anſwer; then another with the plaintiff, 
fates the caſe, and the matters in iſſue, and ſhortly 
touches on the proofs; and then they proceed to read, 
ſrſt on this ſide; then on that, the proofs to ſuch mate 
rial points as are controverted. The counſel on each 
fide debate the matter; the plaintiff's always conelud- 
ing: and then the Court pronounces the decree ; the 
minutes of which the Regiſter ſets down. | 
(If it is upon bill and anſwer only, then after the Bill and anſ»er, 
bill is opened, the anſwer is to be wholly read, and _ . 
muſt be admitted true in all points; and no other evi» Or. Ch. 100. 
dence is to be given but matter of record, to which!“ H. Ch. 18.] 
the anſwer refers, and which is proveable by the re- | 
cord, Vide Replication. ] 
But it has heen held that deeds may be proved viva Fielder v. Cage, 
ner at the hearing of a cauſe upon bill and anſwer, at- il. 277. 
the Rolls, | 
[Where a cauſe comes to hearing here, which hath Decree in the 
been formerly decreed in the Exchequer, ſuch decree Excdequer. 
is firſt to be read, and-then the Court proceeds to hear [Cary, Rep. zo. 
the reſt of the evidence on both ſides. ] 78.] | 
[If the ſubpœna to rejoin be not ſerved, &c. though sobpœns to re 
it be ſued out, the cauſe muſt be heard on bill and an- join. : 
ſwer, and no proofs admitted to be read.] eu. 46] 
If upon hearing, the plaintiff does not appear, the Pl:intif not 
defendant (except the cauſe was ſet down at his re- *pp*aring. 
queſt} ſhall be diſmiſſed with coſts. ] | 
[If the defendant appears not, then affidavit being Defengant not 
made, that he was ſerved with the ſubpœna to hear appearing, 
judgment, or the ſubpœna itſelf being ſhewn, the bill [Said, this ir 
is opened, the anſwer is read, and ,proofs read to what n 8 
the anſwer confeſſeth not; and if the matter appears _ ſerued.] 
plainly for the plaintiff, the Court may decree it for | 
bim. But then a day ſhall regularly be given the de- 
ſendant to ſhew cauſe to the contrary; ſuch a day as 
the Court ſhall think ft, (perhaps the laſt of the term, 
or the firſt of the next, ) the defendant paying the plain- 
tif, or his clerk in court, ſuch coſts as the Court ſhall 
aſeſs upon this hearing. ] 


[And the order is to be penned by the Regiſter ac- [Or. Ch. 112, 
Px. Alm. 25. 


cording]y, viz. it is decreed fo and ſo, Ic. unleſs the p. f. Ch. 19-] * 


lendant ſhall, &c. pay, &c. and ſhew good cauſe, Gg.] 
And 
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Pr. H. Ch. 21. the decree be made.] 


— 


„ HEARING. _ 
[And before he be admitted to ſhew cauſe apainſtit, 


he ſhall produce a certificate from the plaintiff ; 1. 


torney in court, that the coſts are paid, or an affidavit 
of tender and refuſal.) is 3-24 


Cauſe impro- [While the regularity of depoſitions was depending j 


pefly ſer down, before a Maſter, unexamined, the cauſe was ſet down 
act for hearing; neither party having procured a report 
one way or the other, the Court could not proceed to 
hear the cauſe, and was about to order the party in 
fault (which I ſuppoſe was he that ſet down the cauſe) 
to pay the other the coſts of the day; but his counſel 
| offering to pay five lands, the other ſide accepted it,] 
Subpena to hear [If the plaintiff procures the cauſe to be ſet down for 
Jvdgment. hearing, and ſerves the defendant with a ſubpana ad 
audienaum judicium ; if the defendant attend, and the 
plaintiff does nat go on, the bill is ſometimes diſmiſſed; 
or however, the plaintiff muſt pay the coſts of the day; 
for the plaintiff is intended to be always ready and pre- 
ſent in court to proſecute his ſuit ; and the defendant 
might find the cauſe in the book or paper of cauſes, 
and ſo had reaſon enough to attend for his own ſaſety; 
becauſe the 8 might be left with ſome of his 
family, which is good ſervice, though he had no no- 
tice of it. But /aid, if the cauſe were procured to be 
ſet down by the defendant himſelf, and the complain- 
ant appears not, the defendant ſhall take no advantage 
thereof; except the ſubpæna to hear judgment appears 
to have been ſerved ; for, otherwiſe the complainant is 

in no fault.] | 
| [Where no counſel appears for the defendant at the 
bearing, and proceſs appeared to have been ſerved, the 
anſwer of ſuch defendant is to be read in court before 
Order to appear {By order, upon conſent, parties may appear, anſwer, 

gratis, and go to hearing, gratis] | K 1 A 
Toth. 66. [And ſo they may do, if they pleaſe, without order, 
ES ſave only for ſo much as breaks in upon the common 
__ of the Court, as time of publication, or ſuch 
ike, | B\ 

When partie do The courſe of the Court is, upon default of plaintiff 
not »ppea'2 12® or defendant appearing to hear judgment when the 
out of the paper. Cauſe is called on, and an affidavit of ſervice of procels 
to hear judgment is wanting, to ſtrike the cauſe out 

Hind. 407, of the paper, without colts to either party. 


The 


HEIR—HOMINE REPLEGIANDO. 2t 


de party at whoſe requeſt a cauſe is ſet down for Subpans to hear 
hearing, will do wiſely in all. caſes, to have ready, Judgment, 
when the cauſe is called on, an affidavit of ſervice 

of the ſubpczna to bear judgment, upon the adverſe Hiad, 406. 

. party,” n | . . 


alt... OO "I 


«a 
— — 


vn 
Plea. 
Coſts. 


[ AN heir conteſting! ſomewhat till decree, which Cots, 
ought not to have been conteſted by him, paid 
coſts.] 
{The Court will, in many caſes, compel the heir to 
perfect, or make a conveyance, which his anceſtor had 


agreed to make. ] / 


— — 
2 F — —— 


' HOMINE REPLEGIANDO. 


[ A WRIT de homine replegianda was moved for, What. 
for two infants plaintifts in a cauſe here, the 

defendant having got them out of the prochein amys 

cuſtody; the Court ſaid, though he that prayed the 

writ be prochein amy, yet perhaps he is not guardian, 

The defendant's counſel ſaid he was guardian;,—Curza: 

Let the. plaintiff ſhew an order for his having the cuſ- 

tody of them, and then the writ will be proper : if you 

will, you ſhall have an order nfs, &c. that they may 

give ſome account where the children are.] 

[Then the defendant read an affidavit of one of the 
infants, whereby ſhe ſwears ſhe went to the defendant's 
houſe, with the knowledge and conſent of the prochern 
amy. Ordered however, niſi cauſa, and ſaid, perhaps 

| | = 


—— 


{ 442 os 
I 4 


at the day, the Court may think fit. to proceed oed by 


* L * 2 
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order, without. writ.] | 1 
| For more upon this head, vide F. V. B. 66. 4 
Lill. 23. 4 Mid. 183- Prec. Ch. 49% 
Inflead of this writ, iubich is now ſeldom or ntver uſed 


the writ e habeas corpus uſually iſſues. 
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VvIDR A 
Parties. | 
 Homine Replegiands; 
Prochein amy. 


Patol demurs, [ GAID, if a bill be exhibited here againſt an infant; 
| to examine the title of lands defcended to him 
from his anceſtors, he may by anſwer ſhew his infancy; 
and pray judgment whether the parol ſhould not demur 
until he come of 2ge.] 

do if in ſuch caſe, the bill be againſt any other at 
guardian, friend, or overſeer of the infant, ſuch party 
may ſhew the ſpecial matter, and conclude judgment, 
fi le Court wiale proceede therein, before the infant come 
of age of 21 years. But for other matters againft an 

lol. Tot. 13.] infant, the ſuit ſhall proceed. 
A bill by a bond-creditor againſt the heir and exe- 
cutor of the obligor, to have ſatis faction for rhe debt 
due upon a bond out of real and perſonal aſſeis; the 
heir inſiſts that as to him the parol ought to demur, ſot 
tat he is an infant, and the bill charges his intereſt, 
Per Lord King, which came to him by deſcent from the obligor; the 


| Chancellor, Tr. parol ſhall demur until the Cefendant comes to full 


Geo. 1. Hay. 
Ward v. Dixor! © gas well here as at law: and, ordered, that the 


1 Vern, 173. Cauſe ſtand in fatu quo until the infant heir comes of 


Wy age; but as to the other deſendant, the executor, 
* 368. he was decreed to account, and make ſatisfaction out 


Cs. temp, Tab. of the perſonal-eftate; as far as the ſame would ex- 
198. 3 Atk. 117. tend. . . l 4 i | % 
Fey a 5 A bill 


A bil may be BA on behalf of an "ofant en Injud&tion.. 
ventre ſa mere, and an inj unction to ftay waſte may be 2 vera, 117. 
obtained. 
Ik there be a miſtake by an offer. of an infant in his — 9 
bill, the Court will take care of him. 2 FP. W. 386, 7. 
Cle ſhould ſeem that an infant may ſue'here either by Prochein amy 
Kiba, by prochein amy, or. by guardian, as the panel — cot, 
| pleaſeth, ] | J bre. Ch, 176 
A prochein amy need not be a relation, but he — 1 Ack. 570, 
be a perſon of ſubſtance becauſe liable to coſts. | 
An infant ought to ſue by bis next friend, and need x ves. EP 194. 
not wait till he is of age. 
[So it ſhould ſeem that he may defend; and if he f Teth. ro. 108, 
de of diſcretion he ſhall anſwer upon oath.] Sed guære. 109. 
Said, if an infant of tender years will not appear to a 
dill, he i is to be brought into court by ſubpoena or order, [Cl. Tut. 13] 
lo be inſpected, and the Court will appoint him a guardian. 
(An attachment has been awarded againſt an infant [ Toth. 15. 
to make him chooſe his guardian. ] 
[An infant of twelve years was ordered ta anſwer (Toth, 11. 
not upon oath. ] 
Where a bill is brought againſt an infant (according 
to the preſent practice) he muſk, if in town, appear in 
court, and have a guardian aſfigned him, by whom he 
muſt defend the ſuit; if in the country, he muſt ſue 
out a commiſſion to aſſign a guardian, and put in his 
anſwer; and whether he pleads, anſwers, or demurs, 
ſtill it muſt be done by his guardian; for if ic be a 
plea, anſwer, or demurrer of the infant, without his Harr. 717. 
guardian, it will be irregular. 
If an infant, being ſerved with a ſubpœna, will not Auachment. 
appear to a bill, on affidavit of ſerving the ſubpana an 
attachment iſſues againſt the infant, (which 1s in fact 
never executed,) and counſel moves upon the attach- 
ment for an order for a meflenger to bring the infant 
into court; and being brought into caurt, and no one 
offering on his behalt to be aſſigned his guardian, the 
Court uſually orders the ſenior (ix clerk, not towards Hurt. 708. 
the cauſe, to be aſſigned his guardian, to appear to the 
ſaid bill, and anſwer and defend the ſuit. 
So if an infant appears to a bill, and reſuſes to an- 
ſwer, an attachment iſſues againſt him for not anſwer- 
ing, (which is never in fact executed,) but counſel 
moves the Court upon the attachment for a meſſenger 
to bring the infant in court, and the Court will make 
ſuch order * y. 5 
ut 


224 . Ian r. 


Apptarance, But ommonly ſome relation or friend of the infant 
prays the Coutt to be appointed guardian for him, ta and 

| anſwer and defend the ſuit, which the Court ordert; og 
Hu. 703+ and ſuch anſwer muſt be always ſworn by ſuch guat. h 


dian : ſo an infant's anſwer cannot be given in evidence o the 
againſt him; and the reaſon is, becauſe in reality it is impto 
not the anſwer of the infant, but of the guardian why it one,! 
ſworn, and not the infant; and the infant may know cauſe, 
nothing of the contents of the anſwer put in for him [53 
by his guardian, or may be of thoſe tender years as Milf #305 
3P.W.237- not to be able to judge of it, „ THT he is | 
Subpena ad aud, So where an infant is defendant, the ſervice of the by his 
Judiciume ſubpoena to hear judgment muſt be on the guardian, (Ar 
and not on the infant; but where a defendant puts in obeyir 
an anſwer to a bill brought by an infant, who does not [A 


reply to it, in ſuch caſe, it ſeems the anſwer! muſt be er p 
taken to be true, in regard the defendant, for want of bea 
| a replication, is deprived of an opportunity of examin- WI tt 
3 P. W. 238, ing witneſſes to prove his anſwerz and he ought not hut th 
— to ſuffer for ſuch omiſſion in the plaintiff. Sed vide . , 
2 Ath. 377. contra. FA | | 
[If an infant has a guardian aſſigned him by the (Ar 
Court, or appointed by will; yet where he is plaintiff, WW vithot 
the courſe is not to call the guardian by that name, [An 
but to call him next friend, Cc. But where the in- Wl | 
fant is defendant, the guardian is ſo called. Vet if the odere. 
guardian be ſo called, where the infant is plaintiff, it Mots.“ 
[Toth.g.]J is no cauſe of demurrer, ]. [Sa 
Wiineſs. The next friend of an infant plaintiff is conſidered fm 
as ſo far intereſted in the event of the ſuit, that he or Ams, 
1 . his wife cannot be examitied as a witneſs; and if their 
K ren examination is neceſſary for the purpoſes of juſtice, his 
name muſt be ſtruck out of the bill, and that of an- 
other reſponſible perſon ſubſtituted, which the Court, 
upon application, will permit tv be done; and as nes 
ſome check upon the general licence to inſtitute a ſuit [Sai 
on behali ot an infant, if it is repreſented to the Court, Clauſe 
that a (uit preferred in his name, is not for his benefit, be || 
an inquiry into the fact will be directed to be made by Wi (If 
one ot the Maſters; and if be reports that the ſuit “ 70 


petitio 


3p. w. 140. is not for the benefit of the infant, the Court will ſtay new, ] 
ert. 711. * the proceedings. . N 7 oth An 
Wree;her: are So if two ſuits for the ſame purpoſe are inſtituted in Ne c 
two ſuits. the name of an infant, by different perſons acting as his eis 


next friend, the Court will direct an inquiry pt d th; 
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made by a Maſter, which ſuit is molt for his benefit, 

and when that point is aſcertained, will ſtay proceed- Mit, Treat. 26, 
ings in the other ſuit. © 23. 

e next friend is liable to the coſts of the ſuit and cots. 

to the cenſure. of the Court, if the ſuit is wantonly or : 
improperly inftituted ; but if an infant attains twenty- mit, Treat. 26. 
one, and afterwards thinks proper to proceed in the 2 F. W. 297. 
cauſe, he is liable to the whole coſts. Strange, 708, 

Said, if an infant be ſued here, and the Court aſ- Decree, 
gas him a guardian, and a decree paſſeth againſt him, | 
he is bound, Contra, where an infant exhibits his bill (C1, Tut. 13.1 
by his guardian. ] 1 5 

An infant hath been committed to the Fleet for not [Toth. 108. 
obeying a decree. I | 

[An infant ſuing here by guardian or prochein amy, Abatement. 
iter publication paſſed, came of age; the cauſe coming 
to hearing, c. it was alleged by the defendant's coun- 
el, that the ſuit was abated and no cauſe in court: 
hut the Court gave no way to this exception ; and 
to avoid circuity of action, proceeded to hear the 
cauſe. ] ],. | | 

(And, in ſuch, it ſeems the courſe is to proceed [Moor Rep. 42, 
without any change] | el. Tot. 15,} 

[An infant pleaded, came of age, and without any Plez of infant 
cauſe ſhewn, prays to amend the plea: granted, but ameaded, - 
2 he ſhould pay the plaintiff the three pounds 
colts, | 

(Said, if an infant runs into contempt, there ſha]l Contempt, 
commonly go proceſs of contempt, and a Serjeant at | 
Arms, as in other caſes. ] Sed quere, | 

[Said, if an infant be plaintiff, he js bound by the Decree, 
decree of this court, unleſs there be a ſaving clauſe for 
tim in the decree ; which, if there be, he may, upon 
petition to the Lord Keeper, within fix months after he 
comes of age, have the cauſe reheard. | 

Said, there ought of courſe to be ſuch ſaving 
t, Neauſe for an infant defendant, upon which he may 
it, bare like remedy. | 
by MW [If there be no ſuch clauſe for him in the decree, it 
uit WW In and he may help bimſelf by bill of te- 

ww] 

/ An infant cannot be forecloſed without a day to Decree, 
ew cauſe after he comes of age, the way in ſuch Forfar, 
aſe is to decree the lands to be ſold to pay the debt, 1 Vern. 295. 


id that will bind the infant: where lands are deviſed 2 Vern. 232. 
for 3 47» 429+ 47% 


4 


pret. Ch. 185. 


Decree Nif. 


1 p. W. 50g. 
58 W. 401. 
2 Atk. 531. 


Decree. 


1 P. W. 737. 
Infant truſtees. 
7 Ann. Cc, 19, 


Pree. Cha. 224. 
2 P. W. 49. 
3 P. W. 387. 
2 Vez. 559. 


Amb. 624. 


2 Bro. 32 5. 


Prec. Cha. 284. 


Guardian, 


2 Vern. 342. 


Ibid. 
2 b. W. 119. 
2 Vez, 484. 
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for payment of debts, there is nothing which deſcend I 


to the heir, and) an immediate ſale may be deere fant 


without giving him a day to ſhew cauſe; but if he hal infa! 
been decreed to have joined in the conveyance, he U 
muſt have had a day to ſhew cauſe when of age. tion, 
Where there is a decree niſ cauſa againſt an infant, WW by bi 
on ſuch infant's coming of age, and before the decree T 
is made abſolute, he may put in a new anſwer, mak; WW take | 
another defence, and examine witneſſes. . falls 4 
An infant aggrieved by a decree, is not obliged u quenc 
ſtay till be is of age before he ſeeks redreſs, bu WW any b 
may apply as ſoon as he thinks fit, either by reheaxing, W. 
bill of review, or by original bill, in which it wou guardi 
be enough for him to ſay the decree was obtained hy Th 
fraud and colluſion, or that no day was given him u marrie 
ſhew cauſe _ it. | e otherw 
Infant truſtees or 4 are enabled to convey, The 
under the direction of the Court of Chancery or Ex. power 
chequer, the eſtates they hold in truſt or mortgage, u ber on 
ſuch perfon as the Court ſhall appoint. of a gu: 
The Court will not, on motion or petition, od of fourt 
an infant truſtee to convey, unleſs in the plaineſt call A g. 
where the truſts appear in writing, but otherwiſe wil of the i 
leave the ce/{ui que truft to get a decree by bill, the Cou 
An infant truſtee within the ſtatute, being tenant i mentary 
tail, ordered to ſuffer a recovery. 20 lating hi 
An infant truſtee ordered to convey, although l; no 
eſtate was abroad. having ſ 
Upon petition that the infant truſtee might come ſema 
to the ceſtui gue truſt, or mortgagor, on payment of eently 
money to the executors ; the petition ſtated the cooiuhon th 
veyance in truſt to three perſons, that ſuch a one beingMin'ant, 
the ſurvivor was dead, and the eſtate in law devolveef:pe, y 
upon the infant, who was in court; the declaration i A gra 
truſt was read, and the conſent of the next heir - at l prandſon, 
io the infant required, and then an order was made fe can gi 
the infant, by her guardian, to convey, and the cou A petit 
veyance to be ſettled by the Maſter. it, or 
The King as pater patriæ has the care and gui ute. 
dianſhip of charities, infants, idiots and Junaticks, WW When; 
by him ſuch care and guardianſhip is delegated to Mrtural ch 
ourt of Chancery. X Ithout ar 
An infant may by prochein amy call his guardian WW Money 


an account, even during his minority. ! the inf 
; f 0 latant, 
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If a ſtranger enters and receives the profits of an-in- 
fant's eſtate, he ſhall be conſidered as a truſtee for the « Vern. 3424 
infant. | 
Where an eſtate is given to an infant upon a condi- 
tion, ſuch act as an infant can perſorm, muſt be done 1vis, 
by him ; and infancy in ſuch caſe is no excuſe, . 
The right which the King has as pater patriæ to 
take care of charities, infants, idiots, and lunaticks, 
falls under the Court of Chancery, which in conſe- p. w. 1b. 
quence thereof hath uſed, upon petition only, without 3 Ark. 873. 
any bill or decree, to make order touching ſuch rights, 3 Bro. go. 
Whoever enters on the eftate of an infant, enters as 3 Alk. 130. 
evardian or bailiff of the infant, 
| The guardianſhip of an infant, notwithſtanding he 
WY marries, does not determine till his age of twenty-one, 3 Atk. 645. 
otherwiſe of a daughter, | 3 
hoe ſtatute 12 Cha. 2. cap. 24. ſect. 8. confines the 
Jl power of appointing a feſſamentary guardian to the fa- 
baer 0nly, and therefore the appointment by the mother, 
of a guardian, was void, and the infant, being of the age 3 Atk. fig. 
1 of fourteen, choſe a guardian in court. | 
HA guardian will not be appointed after the marriage 
of the infant, nor diſcharged becauſe of a marriage; 
the Court ſometimes, though rarely, removes a * 
mentary guardian; but if he miſbehaves, orders regu- 1 Ves. 160. 
lating his conduct are frequently made. | 
If no teſtamentary guardian or mother, the infant 
having ſocage land, may chooſe a guardian at twelve; 
ia female; at fourteen if a male; and this is fre- 
quently done on the circuit, On a queſtion with 
vom the infant ſhould reſide, the inclination of the 
nant, who was a young lady of near ſeventeen years 2 Ver. 375. 
age, was conſidered of weight. | . 
A grandtather cannot appoint a guardian of his 
prandſon, it being of right veſted in the father: but Amb. 306. 
e can give his 4 on what conditions he pleaſes. 
A petition to aſſign a guardian, unleſs to carry on 
uit, or protect an intere”, muſt be purſuant to the 1 Bro. 556. 
Uute, > | 
When a father, by will, appoints guardians to his 
atural child, the Court will appoint them guardians a Bro. 583. 
out any reference to the Maſter, 
Money expended for the maintenance and education Maintenance, 
! the infant, allowed out of a ſmall legacy given to 
c infant, though it breaks into the principal. 1 Verne 253. 
Q 2 Where 


126 


2 Vern. 236. 


1 P. W. 493. 


2 P. W. 22, 
1 Atk. 507. 
2 Atk. 330. 
3 Atl, 716, 


3 Alk. 438. 3 Ak. 611. 


2 P. W. 23. 


3. W. 369, 


1 Bro. 187. 
3 Bro. 410, 


1 Atl, 515 
3 Atk. 60. 
4 Bro. 223. 


2 Atk 315. 
7 Bro. 88. 500. 


3 Atk, 102. 


1 Bro. 179. 


1 Bro, 263. 


m Pro, 57 7 


INFANT. 
Where an infant recovers by a decree of the Cour, 


the Court may allow him a maintenance out of the ten 
truſt eſtate, though no proviſion in the truſt for tha f 
purpoſe. gret 
Where younger children are left deſtitute, and be WF tor 
eldeſt an infant, equity will make ſuch a liberal alloy. ſtan 
ance to the guardian of the eldeſt, as that he may be 1 
enabled thereout to maintain all the children, temy 
| f | fant 

So when a legacy. hath been deviſed over, in caſe c f a 


the legatee's dying before twenty-one, the infant | 
gatee hath been allowed maintenance out of the in. fant. 
tereſt, a | DIZAt 

The allowance to be made to a guardian muſt be u th. 
regard to what the infant had at the death of the father, Wl 
and until the contingency, by which their propetty i 
increaſed, falls in; and ſhall not exceed the income of 
their original portions. . | 

Where a father is ſufficiently competent, the Cout 
will give no directions as to an infaut's maintenance, 
for whether an infant ſhall have an allowance « 
maintenance during tke lite of the. father, depends 
always upon the particular circumſtances of the ca 
The rule however ſeems to be not to give maintenance 
when the father is of ability to maintain his child, 

The Court upon ex parte application, allows main 
tenance for infants where no cauſe is depending. 

In the caſe of a child, let a teſtator give a] 
how he will, either at twenty-one or marriage, 0 
payable at twenty-one, or payable at marriage, and th 
child has no other proviſion, the Court will give in 
tereſt by way of maintenance, 

A ſpecial direction to the Maſter, in ſettling : 
allowance for the maintenance of an eldef: ſon to coi 
ſider the birth of a poſthumous child, refuſed; but ti 
Chancellor referred it generally to the Maſter to co 
ſider of a proper allowance. 

A mother married to a ſecond huſband, is 9 
obliged to maintain the children of the firſt, but is e 
titled to an allowance out of their fortunes, | 

Exceptions wili not lie to a Maſter's report of mal 
tenance, and a title ſet up againſt that of the inf 
cannot be taken notice of before the Maſter, but m 
be eſtabliſhed elſewhere. 


— 


INFANT. 229 


No allowance can be made to a parent for main- 2 Bro, 231. 
tenance of an infant for the time paſt, 5 

The Court will not give maintenance for the time 
revious to the report of the father not being of ability | 
to maintain his children, except on particular circum- 3 Bro. 60. 
ances. | 

Marrying an infant ward of the Court is a con- Marrying a ward 
tempt, though the parties have no notice that the in- 2 CW. , 
fant was a ward of the Court, and though the father 3 P. W. 116. 
of the infant be living. umb. 301. 

On this Couit's committing the cuſtody of an in- 
fant to any one, ſuch committee enters into a recog- , p. w. gs 
nizance, that the infant ſhall not marry without leave 2 P. W. 112. 
of the Court, 

Where an infant was inveigled from her guardian 
wt aſſigned by the Court, the huſband, the parſon, and 
de agents were all committed. If there be only an 
zpprebenſion that an infant will be married unequally, 
either by the guardian, or his neglect, a court of equity 
will interpoſe, and ſend for the infant, and commit 
him to the cuſtody of a proper perſon or relation, in 2P. W. 113. 
order to prevent ſuch danger. 

A man was committed for aſſiſting in conducting 
the infant out of her guardian's houſe, and giving her 2 Atk, 153, 
away at the wedding 

Mere filing of a bill is ſufficient to make an infant Amb. 303. 

a ward of the Court, | 

Perſonal attendance, of a perſon running off with 
and marrying a ward of the Court, diſpenſed with on 
particular circumſtances, and on offering to go before Amb, 602, 
the Maſter and make a ſettlement. 

There muſt be a reference to a Maſter for a pro- 
per ſettlement, before a contempt for marrying a ward 1 Ves jun. 155+ 
of the Court can be cleared, 

The Court often gives extra judicial directions for A finger may 
in infant, and hears a perſon as amicus curie ; as in G io the 
the caſe of Lord Dudley, a ſtranger came and com- f jnfante, 
plained of the guardian, and the abuſe of the infant's 
eſtate ; upon this application, and bis undertaking to 
pay colts, the Court directed the Maſter to examine 
the receiver's accounts, to ſce whether the infant was 3 ves. 484. 
wronged or not. | 

Exceptions will not lie to the anſwer of an infant. Anſwer. - 

N | Bunb. 338. 4 Bro. 236. 

An infant's anſwer cannot be given in evidence 


3 againſt 
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3 P. W. 237. 


Lacbes. 


1 Vern. 296, 


2 Vez, jun. 12, 


Statute of li- 
mitations. 


3 P. W. 309. 


Prec. Ch. 618. 
Necc ſſati fo 


1 P. W. 559. 


1 Vez, jun. 249. 


Deed. 


3 P. W. 208. 


F ne and recos 
veiy. 


1 Vern, 461. 


3 Atl, 710. 
Ibid. 
Devoflavit. 

1 Vera. 328, 
Wil. 

1 Vz 303. 
Prec. Ca. 316. 
Inheritance not 
beund, 


1 Vez, 461. 
2 V-z 27» 
1 Vez. 305. 


againſt him, becauſe it is the anſwer of the eue 


INFANT. 


who is ſworn, and not the infant. 

Laches will run againſt an infant where poſſeſſon 
is recovered in the lifetime of the infants father. 

x 8 in a defendant is no excuſe for plaintiff 
elay. | 

If an executor, adminiſtrator. or truſtee for an in. 

fant, negleA to ſue within fix years: the ſtatute of 

limitations ſhall bind the infant. | £v 1 

An infant who negleQs to enter fix years after he 
comes of age, is as much bound by the ſtatute of limi. 
tations from bringing a bill for an account of profits, az 
he is from an action of account at common law. 
If an infant borrows money, and applys the ſame in 
payment for neceſſaries, he is liable in equity though 
not law. 

An infant is liable for neceſſaries, but more con- 
ſideration will be had for a ſtranger who advances hin 
money, than for his truſtee charged with paying him 
a ſum of money when he comes of age. | [ d 

The deed of an infant is not void, but voidable (iſ . © 
only: for an infant cannot plead non eff factum to his deal! 


deed, as a ſeme covert may. [lt 

A petition to the King to direct his Judges to take doing 
a fine or recovery from an infant, referred to the Lord i Eber! 
Chancellor, he reported to the King that he thought mezdc 
the petition reaſonable, (le 
Mf. Serjeant Mayn:rd obſerved, that a fine could b tbe 
not be taken from an inſant; but that a common fe- 1 
covery might be had, as deſired, by the King's ſpe- the de 
cial direction. | if the 

Said, an infant may declare the uſe of a fine of lo tay 
common recovery, where he ſuffers it without a privy = 
ſeal, and the ule is good, and the fine and recover , It.! 
ſhall ſtand. {ARE ous this Ce 
An infant may preſent to a church. 395 Ay 

Though an infant at ſeventeen may adminiſter, yet [No 
he cannot commit a devaſtavit till he is twenty-one. ed, 

An infant may make a will of his perſonal eſtate . [nj 
at ſeventeen, the books ſay fourteen for a male, a6 = ict. 
twelve ſor a female. 1 5 | ＋ 

There is no inſtance of this Court's binding the 0 Loy 
inheritance of an infant by any diſcretionary ad of te one 
Court. As to perſonal things, as in the compoſition far A U 
debts, it has been done; but never as to the inherit © Rey 


ance, Infant's property cannot be changed. 
RAS | Infant 


INJUNCTION. 232 


[nfants may, in ſome caſes, be bound, if conuſant of 

their rights: as where tenant in tail, aged nineteen, en- 142 
es a mortgage of the eſtate, Infant is bound by a 2 Ves. #13, 

fir and reaſonable marriage ſettlement, but the co- * Bro. 152. 
;enants ſhould not be conſtrued too ſtrictly. 

[ofants are bound by a degree taken by conſent, Bound by decree. 
though no reference to a Maſter to inquire whether x Bro. 484. 
it was for their benefit. | 

An infant may be forecloſed by decree, he can 
only ſhe w error: a purchaſer of the eſtate, however, ; ves, jun. $17. 
will be liable to be overhauled in the account, | 


FUNCTION + 
(Vide Bill) 


| [ either to ſtay a ſuit in ſome other court, as in a what. 
Court of Law, Court of Admiralty, an Eccleſiaſ- [x vx. Alm, 
tical Court, or a Court of Equity: or,] $5» 6. 
It is for poſſeſſion of land, or to reſtrain one from 
doing a ſudden wafte, or damage to the freehold or 
inheritance of another, by felling timber, ploughing 
meadows, &c. ] f 
It ſometimes precedes, other times it is ſubſequent 
to the decree.) | 
[Where a bill is taken, pro confeſſo, by reaſon of Perpetual in» 
the defendant's contempt in ſtanding out all proceſs ; !* 
if the bill prays an injunction to quiet a poſſeſſion, or 
to ſtay the defendant's proceedings at law, the Court 
will decree a perpetual one, ] | | | 
[lt is commonly by writ founded on an order of How granted. 
this Court; but may be by word of mouth, when the ; Atk. 567. 
party to be inhibited is actually preſent in court. ] 
[No injunction of any nature ſhall be granted, re- [Totb. 35-] 
vved, diſſolved, or ſtand upon any private petition, ] 2 V. 112. 
Injunctions for poſſeſſion, or for ſtay of ſuits after Preſented to the 
rerdicts, are to be preſented to the Lord Chancellor, Chancellor. 
together with the orders whereupon they go forth, that 
tis Lordſhip may take conſideration of them before [ Toch. 35.] 
hey go and fign them, . 
[Nu injunction, or other writ, ſhall be preſented by 
lde Regiſter to be ſigned, without the proper hand of 
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r INJUNCTION. 
to: en. 4g, the Fix clerk in the cauſe, or of his deputy, TubleiiNey 
323+] _ 1 B l. „ AINOrT. 

writ is Ered by being ſhewii under ſeal, thy 


ls. lte. 31 a copy of it delivered.] 
| [lt muſt be ſerved 8 on the party bimſe, 
foli 


Py mug” hy of | ha 
his counſel, attorney, folicitor, &c. or ſuch of them x; Þs 
can be found; or as the caſe may require. ] be 

re leaving it with the attorney, or ſolicitot's cletk | 
vant, is good ſervice.}] 3 ſer 
It is ſerved (accofding to the preſent practice) by | 
delivering a true copy thereof to the party perſonally, ora 
Hind. 595. and ſhewing the original -under ſeal, and the Original 
2 Ch. C2. 203. need not be delivered in order to compare the ſame, 1 
Service muſt be perſonal on the party, unleſs the " 
Court, upon particular circumſtances, diſpenſes with ber 
perſonal ſervice; as where the plaintiff at la / cannot be mal 
found, or reſides abroad, upon affidavit, the Court lie 
Hind. 595. will ſubſtitute a ſervice upon his ſolicitor or attorney, ll 
os Where the plaintiff at law is abroad, and an injunc- V 


tion bill filed, and a motion that ſervice of the ſulpœra 
upon the attorney at law ſhould be good ſervice, an june 
affidavit of the truth of the bill muſt accompany the N 
motion ſor the ſubpœna, in conformity to the pradice WI dill, 
2 Bro. 640, of the Court of Exchequer, Sed vide 3 Bro. 24. where an i 
1. it is held ſufficient if the affidavit accompany's the mo- If 
es: tion for the injunction. | | | 
To ſtay preceel- [Where it is prayed to ſtay proceedings, it is com- law. 
* monly upon ſome matter ſuggeſted in the bill; as thit B 
the complainant is not able, for ſome reaſons ſhewn, WI 2 m 
to make his defence in the other court; though be fend; 
hath a good diſcharge here in equity: that the other WW the r 
party has a penalty on him, which he proceeds for at Bi 
law, and threatens to make the complainant pay: ot pure 
that the other Court has not juriſdiction of the caule, debt. 
but it is cognizable here: or that the other Court re- the e 
fuſes him ſome rightful advantage; or does injuſtice to WF bim 
him in the proceedings; or has not power to do hin BW The: 
right: et fimilia.] 7 | 
[And it is obtained upon matter confeſſed in the BY —T} 
defendant's anſwer, or upon ſome matter of record, ot 


upon writing ſhewn in court, whereby it appears there Inj 

C roch. 36. is ſome probability, that the party ought to be di- Co 
8 charged in equity; though perhaps not elſe where: diggi 
or,] „5 R ö till af 


[Wit 


= 


_ INJUNCTION: . 
[When the defendant is in contempt, or has prayed a 
ddintits (to excuſe his contempt) and has not yet an- 


(wered ſuch bill. | 
[Or where the defendant appeareth to be old, and 


hath ſlept long.] 5 
[Or the creditor and debtor have been dead long 
before the ſuit. ] | 

[Ot whete the defendant cannot be found to be 
ſerved with the ſubpant © 

In any of which caſes, the Court will ordinarily Ire. 36.) 
grant an injunction.] | 1 

- it be granted before anſwer, it is commonly till 
anſwer and further * 

Though the Court will not proceed againſt a mem - Member of Par. 
ber that has privilege of Parliament, if a parliament- liament. 
man ſues at law, and a bill is brought here to be re- 
lieved, the Court will enjvit the, proceedings at law 1 Vern. 329. 
; tilf anſwer or further order. 

When a bill is referred for impertinence before the 1mpertinence, 
time for anſwering is out, plaintiff cannot have an in- 1 Bro. 574- 
junction of courſe, but on notice and affidavit. | 

Neither can it be granted, unleſs prayed for by the General reliefs 
bill, and the prayer of general relief does not extend to Amb, 70, 
an injunction, 

Injunction granted to ſtay trial in actions by a cor- To ftay trial. 
poration for petty cuſtoms till anſwer, as a defence at 2 Vez, 620. 
law might arife out of the anſwer. | 

Bill to be relieved againſt a promiſſory note given on Bill of exchange, 
2 marriage-brocage agreement; on motion, the de- any, 66, 
ſendant was reſtrained from parting with, or aſſigning 3 Bo. 477. 
the note, till anſwer and further order, 

Bill by creditors againſt the executor, heir, and Payment of ne- 

purchaſer of a real eſtate, charged for payment of **. 
debts. — Motion for an injunction on the purchaſer of 
the eftate, which had deſcended on the heir, to reſtrain 
him from paying the purchaſe-money to the heir, — 
There was an affidavit, that there was little, if any 
other fund for payment of the debts beſides this eſtate. 
-The defendant had not anſwered, but had obtained 
orders fot time. a 

Injunction ordered, till anſwer or further order. 3 Bro. 218. 

Court granted an injunction to ſtay the further wate, 
digging a ditch, but would not order it to be filled up 1 ves. jon. 140. 
till after anſwer. * 

Aſter appearance no ſpecial injunction can be ob- After appear- 


tained without notice. 2 Vers 113. 
After 
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— INJUNCTION. 


Aſter anfwer, : After anſwer an injunction is never obtained with. 
cut giving two days notice thereof in writing to the 
Hine. 533, defendant's clerk in court, in order that he may de. 


fend the ſame, - 4 : 
| Diffolving in [Where an injunction is granted before anſwer; then 
Je after anſwer is come in, if the counſel for the defendant 


allege, that the defendant has anſwered and denied the 
whole equity of the plaintiff's bill, (his contempts, if 
any, being cleared, and his appearance entered, ) and alſo 
produce a certificate from the ſix clerk, that the anſwer 
has been filed fourteen days at leaſt; the, Court will, 
on ſuch counſel's motion, order the injunction to ſtand 
diflolved at a ſhort day, ni cauſa, &c. Or perhaps 
without ſuch certificate, which is now the caſe, ] 

[If at the day no cauſe be ſhewn; then upon an 
affidavit of due ſervice of the order, and on motion the 
order will be made abſfolute.] / 

[If in term time and a Rolls-day, it is uſually moved 
to be confirmed at the Rolls, in the evening after: the 
riſing of the Court at /efminfer.] Sed guære. 
Aﬀavit of fer= [If the counſel who then moves it, does not ſhew an 
vice. affidavit of the ſervice of the order, it muſt at leaſt be 

produced to the Regiſter, before the order be drawn 
| up.] | , | 
Cauſes agairſt [ But if the appearance be not entered, contempts 
rg in- cleared, anſwer filed fourteen days, all equity denied: 
f or, that exceptions to the anſwer are put in. (Vide 
Exceptions.) Or that the anſwer is reported inſuffi- 
cient; any of theſe are good cauſes to be ſhewn againſt 
dillolving the injunction, ] : 
| Where plaintiff has equity, or his caſe is hard, 
Hind. 599. Or becauſe exceptions came in only the night or 
morning before motion to diſſolve. 

[If there be two defendants, the Court will not or- 
dinarily diſſolve the injunction till bath have anſwered.) 
[An injunRion is never diſſol ved without motion on 

[Toth, 36.] the adverſe part.] | Be 
| [Said, the defendant after having leave for a dedimus 
to take his anſwer, is bound to take notice of an order 
| for an in junction, though he be not ſerved with the 
[Com Sol. 49. ] wiit. d.- -- . ; 
How obtained, {When the defendant prayed a dedimus to take his 
anſwer, plea, &c, in the country, the order ſometime 
was, that the plaintiff's fix clerk, or under clerk, might, 


without motion, draw a docket and injunction of 
| | courſe ; 
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INJUNCTION. 


courſe ; and ſubſcribe his name to the docket, and ex- 
preſs in the writ, in the uſual form, the cauſe of 
granting the injunction; both which, ſo prepared, 
were to be preſented to be ſigned : and if the injunction 
iſſued forth in any other manner, it was void. 


all others,) and is granted of courſe, till coming in of 26 «a m- 
the anſwer, and further order. ] OT 

Upon a plea or demurrer's being allowed, the in- Difſo)ved upon 
junction that was granted till anſwer, will commonly les #lowed. 
le diflolved on motion. ] Pn | 

{But in ſuch caſe, or upon coming in of an 
the Court will not diſſolve it abſolutely on the firſt mo- 
tion, (though there be an affidavit of notice) but only 
niſi, &c, } | | 

If a plea be ordered to ſtand for an anſwer, the mo- 


$7. 


anſwer, On coming ia of 
wee , 


ſolutely. | | 
If exceptions are ſnewn for cauſe againſt diſſolving 
the injunQtion : plaintiff is ordered to procure the Maſ- 
ter's report in four days; or in del ault, the injunction Hiad. 5g8. 
to be diffolved, without further motion. 
lajunction in a cauſe abated by the death of either 
party, unleſs a motion to revive the ſame within a ſtated Ibid, 
time, will be diſſolved. 
Injunction for want of an anſwer, diſſolved, becauſe 2 Kel. Rep. 43. 
not ſerved till ſeveral months after anſwer came in. 
The Court will not diſſolve an injunction continued 
on exceptions, if they have not been filed a reaſonable Hind. 59g. 
time before motion made. 


On croſs bills, if when firſt anſwered, ſecond is not 
anſwered in eight days, injunction will be diſſolved on Idid. 
motion. a * 

It Maſter's report is not procured in four days, after Ibid. 
exceptions filed; or if anſwer is reported inſufficient, 
injunction will be diffolved abiolutely; and ſometimes 
on the firſt motion. 15 

Injunction cauſe ſtood over for want of parties; the 
Court reſuſed to diſſolve the injunction, or appoint a 
receiver on motion, without a ipecial cauſe of waſte, Wes. jun. 40m. 
but compelled the plaintiff ro ſpeed the cauſe. 

InjunQiion to reſtrain the detendants from infringing 
2 patent, till the validity of the patent was determined 
at law : verdict for the patentee, ſubject to the opinion 
ot the Court upon a caſe; the Court equally divided, 

q- the 
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[But of late ſuch injunction is moved for, (as are IrjunQion .- 


tion muſt be to diſſolve the injunion ni, not ab- Ml. Rep. 198. 
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236 | INJUNCTION. 


the patentee was therefore obliged to bring another ze. 
tion: upon a motion to diſſolve the injunction, the 
| Lord Chancellor ſaid, he would not impoſe any terms 
;Ver. jun. 140. upon the patentee, nor diſſolve the injunction. 
Where a commiſſion to India was not returned in 
two years, the Court diſſolved an injunction which 
1 Anft. 2:6. ' had been obtained in the cauſe in the Exchequer, 
If an injunction be granted for want of an anſwer, 
and defendant afterwards demurs, and the demurrer is 
: allowed, yet the injunction is not diſſolved till an order 
2 Anfr. 585, has been obtained for that purpoſe. | 
nee When an anſwer has been referred for impertinence, 
2 Auftr, 591, the Court will not diſſolve the injunction. 
| | In ſome particular caſes the Court will continue the 
| injunction aſter the defendant hath fully anſwered the 
| Hind. 596. equity of the bill. | 
Where it does {Where an injuuction is obtained with reſpect to 
no. flay trial, ſuit at law which is at: iſſue, or wherein a declaration 
is delivered, it commonly gives leave to go to trial, but 
com. Att. 445. ] Rays execution, ] | | 
[The Court refuſed to grant an injunQion whill 
a demurrer was depending: for until the demurtet be 
argued, it does not appear whether the Court has cog- 
niſance of the cauſe or not; till when, no order ought 
3 p. w. 396. to be made. So that it was even doubted whether i 
So of » plea. could in ſuch caſe be granted for a ſpecial cauſe. ] 
Continuing in- | mats upon the face of the anſwer there appeared 
junction. a ſtrong preſumption of equity for the complainant, 
the Court continued the injunction to ſtay trial 2 
law: as, where A. made a grant of poſi-fines to B. 
with covenant that he had power to grant, but B, wa 
, not to pay rent till peaceable poſſeſſion. B. brings an 
action at law on the covenant of A.'s title or power to 
grant: A. prays to be relieved. The matter being 
confeſſed by anſwer to be as ſet forth by the complain- 
ant, the Court continued the injunRion to ſtay trial. 
Continuing in- ä { Where by the anſwer it appears to be matter of 
n account that is in queſtion, and the demand is very ut- 
* certain, the Court will commonly grant or continue 
| an injunction.] 
Injunction continued on exceptions to the anſwer, 
but the mere allegation of plaintiff that the anſwer i 
2 vez. 451% inſufficient, is not ground to induce the Court to con- 
1 [ Said, 
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[Said, where it is to be obtained by motion for Ho v obtained, 
matter in the anſwer, the counſel muſt put the caſe in 
writing to the Court, But I think the praQtce is not 
now. "re; 
A ere it is granted on the merits of the cauſe, or Where it con 
upon ſpecial cauſe in equity, it is commonly to ſtand Gnoes ll the 
till hearing, unleſs the plaintiff delay his ſuit. ] 
er, [Where the matter is tried at law, this proceſs ſtays Stays execution. 
is execution, ] | [Com Att.441,} 
Jer [If goods are taken, or money levied or paid in 
execution, and in the Sheriff's hands, it will ſtay [ldide n.] 
ce, them there.] | | 
[Said, where money was levied, and in the attor- 
ney's hands, who would have retained it for monies 
the WW owing him by his client; yet the money being in 
he diſpute in this Court between the parties at law, the 
Court ordered him to bring it in here.] | 
04 [Where there is a verdict at law, and the defendant 
on exhibits his bill for relief here, the money muſt be de- 
but poſited here before an injunction will be granted; ex- 
cept in ſome caſes, where ſpecial matter of equity 
uſt appears by the defendant's anſwer, or {ome former 
be BY decree, or ſuch like.) | 
g- [Suits in the Court of Chancery in the Petty-Bag, pety-Bag, 
. by /cire facias or privilege, are not to be ſtayed by in- [ Tod. 3. 
junction, but by order.] 
[The defendant having prayed a dedimus, the com- Ia what caſes 
red plainant moved for an injunction : the Court (though granted. 
nt, the defendant had bail at law) would not grant it on 
i other terms than that the complainant ſhould bring Where money 
B. into Court the money recovered at law; becauſe the _ * 
Fo complainant was. going beyond ſea.] KY 
* No injuuction for ſtay of ſuit at law (hall be 
granted, revived, diffolved, or ſtayed, upon a petition, 
nor any injunction of any other nature paſs by order 
upon petition, without notice and a copy of the peti- 
tion firſt had by, or given to the other ſide, and the 
petition filed with the Regiſter, and the order entered, ] Or. Cb. 123. 
[Where an injunction is granted by motion, it muſt 
de diſſolved by motion. ] Com. Att. 443. 
The Court would not continue an injun tion upon Contiaving in, 
a bill to be relieved againſt the penalty of a bond pro- junction. 
ſecuted at law, except either the money ſwore by an- 
ſwer due thereon was brought into court, or the com- 
plainant gave judgment at law, and a releaſe of 
11 an 


-» \ 
. N : N * > 

| - ” 9 / dl $ 

1 2 


N INJUNCTION. 


and if he had not been thought of ſufficient ability, the 
Court would have ſuffered the plaintift at law to have 
i | proceeded there, ſo far as the return of a ſecond ſeir, 
| 1 | Facias, to make the bail liable, ] Fant 
14 Where the Court © [A ſurety in a bond proſecuted at law on a counter. 
orden money to bond for money he bad paid, and for other matten 
de brought in. upon contract and account: the defendant. files his 
bill here, and has an injanRtion, &c. The Court or- 
dered the money ſworn paid upon the original bond 
to be paid the defendant in this Court in a month, 
ſubject to the direction of the Court upon hearing, elle 

the injunction to ſtand diſſolved.) | 
(Where the defendant by his anſwer ſwears a cer- 
tain ſum of money due to him, the Court often wil 
not grant or continue an injunction, unleſs the plaintiff 
bring the money into court, Sc. Yet time will be 
given to bring it in, as the greatneſs of the ſum, o. 
the diſtance of the party requires, and the proceedings 
{:Px.Alm. 37.] ordered to ſtay in the meanwhile, ] 
{ But if the defendant be in contempt, the Court 
will grant it without bringing any money into court, 
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[z Toth. 37, though there have been proceedings at law.] 

Iso if matter be confeſſed ſufficient for a total relief, te 
c. the Court will do the ſame. It 

Where injunction againſt proceeding at law is ob- 
tained till anſwer of a defendant abroad, plaintiff is not ce 
compellable to bring the money into court, except on ne 
ſpecial circumſtances, as that the money is likely to be an 
loft, Sc. 2 Anftr. 366. | . bi 
Where there is a verdict at law, and the defendant at 
; exhibits his bill for relicf, the money muſt be depoſited pr 
before an injunction will be granted; except in ſome © 
caſes, where ſpecial mitter of equity appears by the to 
defendant's anſwer, or ſome former decree, or fuch ac 
Amb. 242. like. | „ | th 

x Bro. 452, Alter a verdi& at law and a bill filed for an injunc- 
2 Bro. 14. tion, which is obtained for want of the defendant's 0 
Sg anſwer, the money ſhall be brought into court, or the lr 
cited, injunction diſſolved, but it muſt be on affidavits con- b 
tradicting the allegations of the bill. Ee. i 
- dfpdavits (Said, an affidavit is not ordinarily to be read ' 
| againſt an anſwer. ] l 
[Vet, where an executor, by his anſwer, ſwore 3 . 


certain ſum due, the Court, upon affidavits of ſtrangers 
to the ſuit, continued the injundion, wit hout — of 
PF ww 
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the money to be brought into court; becauſe there | 
zopeared reaſon to doubt whether it were due, amd the a Toth. 37, 
executor is not privy to the tranſactions of the teſtator, : 
and ſo it was faid'it would have been, if by writing 
or any. other matter ſhewn the Court, it might ſeem 
doubtful whether the money was unpaid.) 
Affidavits were allowed to be read for the patentee 
of a new invention, on a motion to diſſolve an injunc- 
tion on coming in of the anſwer, on account of the 
great prejudice that would accrue to the party, were 3 p. W. 2;5, 
the infunction to be diſſolved, and the book allowed to 
be diſperſed and fold by the defendant. 
Motion to diſſolve an injunction to fay waffe upon 
coming In of the anſwer. Affidavits were ſuffered to 
be read againſt the anſwer, in order to ſupport the in- Ibid. in notis, 
junction. | | | 
Aﬀidavits permitted to be read upon an application 
for an injuncttion to reſtrain execution on a verdict at Ae 
Jaw, after the anſwers were come in.— Vet ſaid, that and the cates 
affidavits are not allowed to be red againſt the anſwer, «ited. | 
except in caſes, of waſte, or other irreparable miſchief, * Ves. on. 47. 
In ſupport of a motion for an injunction on an in- 


terpleading bill, affidavits of the facts may be read, for 1 Vez. jun. 102, 


it is exactly on the footing of waſte. 

[The defendant being conſiderably indebted to the 2 in- 
complainant's teſtator, diſburſed money about his fu- 
neral, at the executor's requeſt, for which he brought 
an action at law againſt the executor, who brought his 
bill herez praying an account, and ftay of proceedings 
at law; and had an injunRion, which the defendant 
prayed might be diſſolved, at leaſt as to what related 5 
to the monies ſo diſburſed. The Court ſaid, it was 
to be ſuppoſed he deſigned to have it allowed in the 
account when he laid it out, (and ſo he ſhould,) and 
therefore the in junction was continued, ] | | 

[Adminiſtrator of a ſailor orders A. to receive money Where the 
due to the ſailor: he does, and puts it into a gold- Con oor 
ſmith's hands. A will appears; of which and pro- e 
bate the executor gives A. notice before the money 
was paid to the adminiſtrator, &c, He refuſes to pay 
the money to the executor; the executor ſues him at 
law: he brings his bill : the executor ſwears notice as 
aforeſaid, Ihe Court ordered the money to be 


drought into court, or the injunRion to be diffolved. ] 


[ Judgment 
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In what cafe 
granted. 


— 


Ia what caſe 
pranttd, 
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In what caſe 
granted, 


In what caſe 
granted, 


In what caſe 
_ granted. 


| In what caſe 
A ' granted. 


| brought into court, c. though the Court inclined to 
have the injunction continued without that, ſeeing 


ſecured as here it was; and that this was the eaſſeſt 


the defendant brings his bill here, &c. and the . 
complainant will give a judgment at law in debt for 


the defendant fifty pounds, and the defendant fiſty 


prays an account, Cc. and has an injunction. The 
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{Judgment at law on a bail band: a bill here, and 
injunction, The defendant ſwears eight pounds due 
for work done. The money was ordered to be 


there was a judgment at law: but in regard it was ſo 
{mall a ſum, it was ordered to he brought in.] | 
[A. was by obligation bound to B. for payment of 
100. and was indebted to him one hundred pounds 
more for rent: an adtion was brought at law on the 
bond, and judgment had on the bail-bond, Th 
defendant by anſwer owns the one hundred pounds on 
the bond ſatished. The Court ordered the defendant 
at law ſhould give a releaſe of errors, and the injunc - 
tion J ſtand as to that, but to be diſſolved as to the 
rent, 82 | 4 | 
[Money levied on a fieri facias was in the (e- 
condary's hands: the complainant prays an injunQion 
until anſwer, The Court granted it, and ſaid ins 
junctions had been granted where the money was not 


(with reſpect to the now defendant) that ever yay 
granted, ] | | 
IIf an action on the caſe be proſecuted at lay, ang 


ant here by anſwer (wears the money due, the Court 
will commonly diſſolve the injunction, except the 


the money ſworn due, and a releaſe of errors.] 
[The bill alledges that the plaintiff is indebted ts 


unds to him; that the defendant is a priſoner in the 
leet, ſues at law, has an interlocutory judgment, and 


will not pay or allow what he owes. The plaintiff — 


nt, E 
diſſol 
Dela 
ule fo 
aw.) 
[Whe 
the 
not a 
ion 


defendant by his anſwer ſays, he returned the m 
due to the plaintiff to him at London in December lat. 
The plaintiff produced the bond, by which it appeared 
the money was not payable till April next, The 
Court ordered that upon the complainant's giving 3 
final judgment at law for twenty pounds, the ſum de- 
manded there, and a releaſe of errors, in four days, the 
injunction ſtand. ] 

[If money be recovered at law, and the defendant 
brings his bill to be relieved here, on condition the 

| plaintif 
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gaintiff pay the money and coſts recovered at law 
:nto court here, ſubject to order on hearing, this 
Court will commonly order an injunction, and will in 
the meanwhile ſtay execution, and give ſome time for 
ying in the money; with this further, that the de- 
fendant bere to be at nerd to affirm his judgment, 
2 writ of error be pen 
complainant to give a releaſe of errors.]! 

[The defendant here had judgment at law: the 
complainant had brought a writ of error, and then 
brings his bill here, and has an injuncdtion. The de- 
kndant being in no contempt, but having taken a 
hdimus, prays leave to affirm his judgment, It was 
rated him; but he to proceed no further till further 
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ecutors might (as I ſuppoſe) prove the will, and pay 


ing; or if there be none, the 


— 
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[Legatees ſue in the Eccleſiaſtical Court, that the Eeclegadial 


Court. 


.. legacies. The executors exhibit a bill here to 
4 rore the will, it being of lands as well as perſonal 
ae, and to ſtay proceedings in the Eccleſiaſtical 
„ont, and offered by their bill (I ſuppoſe) to pay 
1 legatees if there ſhould be aſſets. This Court 
nered an injunction, and that it ſhould continue, the 
nnter giving ſecurity here to perform the will, and 
od. eng the cauſe.] | 
unt Lad, exceptions alone are not a ſufficient cauſe for Exceptions, 
the nting an injunction, becauſe they are often put in 
for WF delay; but there muſt be a report alſo of the an- 


's inſufficiency. Per Cur.] 

[But where an injunRion is already granted, it will 
continued on 'exceptions ; and where excepticns 
me in but the night before the motion, the Court 


and efuſed to diſſolve the injunction. 

auf But if a report is not procured upon exceptions in 

The {W'*iſonable time, or if the anſwer be reported ſuffi - 
it, &e, the injunction will on motion be ordered to 

ro iffolved, ni cauſa, &c.] 


Ew.] 


C the firſt bill is anſwered, the plaintiff in the firſt 
not anſwer the ſecond bill in eight days, the in- 


ant Aon ſhou!d be diffolyed on petition. ] 
n the . 85 
int IM [The 


[Delay of proceedings here for a long time is good Delay. 
uſe for diſſolving an inj unction to ſtay proceedings [Com. Sol. 24.] 


[Where there were croſs-bills, the Court ſaid, if Croſs-vills, 
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Fits, ſame plaintiff againſt the ſame defendant, for the (an 
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| On what ter: {The Court ordered money. ſworn due on zn awat 
granted, to be brought into court, or the injunction to þy 
diſſolved ; for by the award it is become res Judicata.\ 
b [Where there is an appearance of equity with the 
complainant, or that his caſe ſeems very bard, the 

Court will not eaſily difſolye the injundion. 
» [A leaſe was made for ſeven years: the now de 
| fendant had judgment in eje&ment againſt the con. 
plainant by —.— of the ſtatute of frauds ; for the 
leaſe was only put into writing by one preſent, with. 
out order of the parties. The complainant prayed 
relief here, and with affidavits produced ſome acquit 
tances or receipts for the rent, which ſay, according t 
an agreement with the defendant. The Court faid 
there might be equity in the matter; for, the receipt 
are evidence of an agreement, and this Court will ng 
interpret the ſtatute of frauds ſo rigorouſly as the 
Courts of Law: and however, it was hard to turn 
tenant out, Sc. And though the defendant had ſwon 
the agreement was to continue hut far the life of i 
plaintiff's husband, now dead, and that the rent y 
to be, paid in corn, which was cheap; yet the Cay 
ordered the injunction to ſtand, the cauſe to be ſpeedet 
the plaintiff in the meanwhile to pay the rent, and u 

pair according to agreement, ] 1 
| [Said, mending a bill never moves or touches ani 

junction. In Cur.] Sed quere. | 

[If an injunction is diſſolved, yet if there be caul 

it may be revived on motion, ] * 
Tn what caſe [This proceſs is ſometimes. granted to ſtay exe 
Ons tion, where judgments are entered by aflent of part 
[3 Px.Alm.11.] for ſecurity of money borrowed, ] | 
Multiplicity of { Where many adtions at law are brought by 
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cauſe, this being in the nature of barretry, the Ce 
here will grant an injunction to ſtay the proceedin 

[3Pz.A!m.1r.] in all but one of them. fe 
[Said, if a niortgagor brings a hill here to redet 
it is at law accounted a breach of covenant for 0 
enjoyment: but if an aQion of, covenant be in 4 
caſe brought, this Court will grant an, injund 

Per Cur.) | | 
Plea allowed, [The defendant's plea being allowed, he moved 
3 dig. giſſolve the plaintiff's injunction. Thg Court 6 
when the plea is allowed, there is ordinarily an £nd 
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be injunRtion, but not always. The defendant had 
pleaded only what the plaintiff had' confeſſed and fet 
forth, viz. an award; and though the defendant and 
referees have denied all practice, and ſworn that the 
plaintiff was heard, and the award duly obtained, yet 
it was ſaid, practice and unfair proceedings are often 
bund in awards. The counſel for the defendants ſaid, 
te other fide ought to hew ſome equity confeſſed or 
lowed in the anſwer; but was anſwered by the Court, 
at though awards are favoured here becauſe they tend 
to ſettle peace among parties, and although there be 
potice of this motion, yet an injunction is not to be 
bolutely diſſolved upon the allowance of the plea, 
but only ni; becauſe there may be ſome equity ſhewn 
jo continue it. The Court however ordered the mo- 
ey awarded to be brought into court by the firſt ſea), 
r the injunction to ſtand diſſolved without further 
jotion : the plaintiff to enter up his judgment, (having 
thw a verdict,) and tax his coſts, which were alſo to 
brought in, but to ſtay execution, though the 
durt ſeemed willing to have had him forbear entering » 
[An injunction to ſtay waſte muſt be had upon a Waſte. 
il filed to that purpoſe. } wat 
It is commonly granted for him in reverſion or 
emainder againſt tenant for life, or other particular 
nant, to ſtay or forbear waſte in houſes, wood, or 
nber, where it is begun to be done, or reaſonable 
uſe to fear it will bez or to prevent or hinder the 
dughing up of ancient meadows, not ploughed up of 
years before; or for the preſervation or main- | 
hance of incloſure of twenty years ſtanding, or . 
re; or to hinder the doing of any other ſpoil or 
ate in lands, ] TEL 
lnjunctions againſt the felling of timber, or plough- 
y of ancient paſtures, or for the maintaining in- 
dures, ſhall be granted according to the circum- 
aces of the oaſe ; but not where the defendant by 
$ anſwer claimeth a ſtate of inheritance, except 
wh claims in truſt, or upon ſome cther ſpecial [z Toth. 38.] 
ound, pen 
f the defendant ſhew that he has an eſtate without 
peachmeut of waſte, it is ordinarily a good cauſe to [1 c. R. 242-] 
rent or diffolve the injunQion. } 
Vet it is ſaid, this writ is ſometimes granted to ſtay 
WW, even againſt him that may by law or proviſion 
2 ih 
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| of the parties do it, where the doing it ſeems malicious, Will ; 

IT pr. Alm, 11, and againſt the public good; as in cutting Young b 
oth. 188. timber, proſtrating houſes, and ſuch like.] 

(Though a bill is exhibited, yet an affidavit of waſte Wi j. 

committed or threatened. is ordinarily neceſſary to in- 

duce the Court to grant the injunAtion, ] * 

I But ſometimes on filing the bill, without affidarit, 


and even before ſubpœna ſerved, the Court will grant 4: 

1 Px. Alm. 36. it.) F Wy tt; F<. ; D "3.493 . dif 
8 Ido in the caſe of hoſpital- lands (lately decreed h) y: 
tis Court): the Court, partly from the defendant 8 

own confeſſion, partly becauſe the complainant ſeemei i on 

not to defign to renew to the preſent tenant (the d. er 

fendant) when his leaſe, was out, the Court, I ſy [ 

being pretty well. ſatisfied there was danger walt ther 

would be done, granted it without affidavit:] 7 

[This writ was prayed to reſtrain tenant for en: wi 

from doing waſte in a warren, upon affidavit of ſevera_hif : pe: 

great numbers of coneys deſtroyed at unſeaſonabi ot 

times: it was alſo alledged that he cut timber-trees 8 Cour 

Sc. (and ſo I ſuppoſe they would have had an injunc l; 

tion for altogether). The. Court ſaid an injunRio the | 

might as well be granted to keep a man in quiet pi grant 


ſeſſion of his houſe ; but it being urged that it way 


very conſiderable warren, apd that the leſſee's ten 
was near an end, it was granted. ] Lhe! court, 
[Said, for ſtaying waſte, this writ is to be grante@Mhecia 
againſt thoſe only who claim or bold, either imme IB. 
diately or mediately under him that prays it.) le.] 
[And though this Court will ſtay a mere leſſee fron} S0 
doing waſte, yet not [or not ſo eaſily] a mortgage: part; 
his leſſee. In Cur. ] | EPI paid, | 
To quiet poſſeſ- [ This writ is ſometimes granted to quiet a polleffWmeti 
fon. ſion of corporeal things, as houſes, lands, &c. Buff [Ot 
[It is not to be granted for ſuch purpoſe, funke th 
where the poſſeſſion hath continued in the plaintiff Wzccoun 
the ſpace of three years paſt, before the bill exhiditle to e. 
and upon the ſame title, and not upon any title ſt ſec 
[Toth. 47.) leave [or at will,] or determined, of which the Co [Th, 
1 Very. 156, muſt be ſatisfied by oath, ] ultom; 
| [Said, the plaintiff muſt alſo have ſuch polleilenants 
[or rather title continuing] at. the time of the motiode may 
and the injunction is to be given only for ſuch a e inf 
ſeſſion [or upon ſuch a title] as he then hath. on- 
" [Where the defendant was in poſſeſſion at the UWvithout 
i of the bill exhibited, and the plaintiff after entered, fon.) 
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us, WY Szanction was granted againſt the plaintiff to avoid 
„ e b 5: 
[Another time, in ſuch a caſe, the defendant prayed 
ate he might have an injunction, or the bill be; diſmiſſed, 
in- 2nd the Court held it reaſonable he ſhould have one [Cary, Rep. 53. 
or the other.] Wo 23. 140. 
wit, lajunction for poſſeſſion before hearing hinders not How it operates, 
rant WY the defendant's fuit at law, making a leaſe, taking a 
liftreſs, &c. and it may, as in other caſes, if the 
ghintiff delay his ſuit, be diſſolved.] 

[Said, a perpetual injunction to quiet poſſeſſion, is Perpetual ia - 
only to be granted where there has been a long unin- Junction. 
terrupted poſſeſſion. In Cur. ] =, | 

[But it is ſometimes granted upon a decree, where 
there have been ſeveral trials at law.] 

An ifſue was directed to be tried at law, whether 
1 will or no will, and found no will, and thereupon 
z perpetual injunction awarded againſt the defendant 
dot to prove the pretended will in the prerogative Ci ch. Ca. $0.] 
Court, (even) touching perſonal eſtate.} ; 

[Heretofore, in caſe of obſtinate diſobedience in 
the breach of a decree, an injunction uſed to be 
granted, ſubpœna of aſum: and upon affidavit or other 
ſaficient proof of perſiſting in contempt, fines were to 
de pronounced or ſet by the Lord Chancellor in open 
court, and to be eſtreated down into the hamper by ſTQh, 44] 
ſpecial order. ] * ie 
Wy I do not find this courſe has been uſed of 
te, a 
Sometimes pending the ſuit, the Court will order 
a party the poſſeſſion, or that the rents not already 
paid, be ſtayed in the tenant's hands till hearing; and 
ometimes it will order both. ] 

[Other times, it will order a receiver, who = Receiver. 
ike the rents and profits and pay them into court, or 
account for them when the Court ſhall require; and 
le to enter into ſuch recognizance as the Court directs, 
bo ſecure his doing ſo. ] | 
[The lord of a manor brings ejectments againſt his Contempt, 
ultomary tenants, upon pretence of forfeiture : the 
enants (or ſome of them) bring a bill here, praying 
e may ſhew what breaches of the cuſtom he deſigns 
infilt upon at the trial, upon the general iſſue in 
ellone firme:; he being in contempt, the Court 
bout entering into the merits, ordered an-injunc- 
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[3 Pr. Alm. 15. 
oth. 113. ] 


Vetjury. 


[Toth, 114.] 


Privilege. 


pH. ch. 168. ] adtion of treſpaſs was ſtayed by injunQion. ] 


Imolled. 
Tot h » 38. | 
Diflulved. 


1 Vern. 207, 
2 Vern 519. 


2 Ver. 19. 
3 Atk. 694» 


3 Ark. 694. 
2 Ves 19. 


3 Bro. 425. 


| frequently granted to ſtay ſuits upon the ſtatute of 3 


INJUNCTION; 
[This proceſs is ſaid to have been heretofore very 


Ed. 6. cap. 13. for treble damages for not ſetting out 
tythes; [becauſe, as I ſuppoſe, it is in -nature of x 
Dn and the party ſent to the Eecleſiaſtica 
ourt, he 0 
[Where there was a proſecution at law for perjury 
in this Court, the Court granted an injunction, the 
cauſe here not being yet heard. } | 
[If a privileged perſon of this court is ſued. elle. 
where at law, he may ſtay the ſuit by injunction; for 
he ſhould be ſued in the Petty-Bag office, and not 
elſewhere, ] N 
The plaintiff went over defendant's ground into h « 
houſe, to ſerve him with a ſubpœna of this Court, for WW < 


— ww HM 28 a A. <7 


u hich the defendant brought an action at Jaw, gu 10 


domum, & c. clauſum fregit > and upon motion here, the 


Injunctions ſhall be inrolled, or the tranſcript 
thereof filed. | | 

[Said, the Court does not at the laſt ſeal after tern 
ordinsrily diſſolve injunRions. } 


[Where an injunction is diſobeyed, on oath there, WW fir 
proceſs of contempt is to iflue againſt the contemnor, Wl (ur 
as in other caſes, till he yield obedience; nor is he tc ret 
be heard in the principal caſe, till he yield obedience. WW or: 
Bailiffs, who had ſerved an execution in breach « 
an injunction, find money hid in the houſe, and estii cre 
it away; the party, at whoſe ſuit the execution illue i ap; 
was ordered to make ſatisſaction. ] 
An injunction does not prevent an entry. bor 

[ | | and 

-* 1 the 

| In what Caſes granted. * 
II may be obtained after anſwer and demurrer 0i * 
amended bill; but not of courſe. Amb. 104- debe 

It ſeems, however, that an injunction cannot d 2 
granted upon a dedimus to take an anſwer to an amends p 
bil, as it is contrary to the rule and practice of th * 
Court: if on the coming in of the anſwer to! he 
amended dill, ſufficient grounds are diſcloſed, plain * 
tiff may move for an injunction on the merits. ies 
Injunction granted on amended bill on ſpecial m - | 
without an affidavit in ſupport of the amendment I mor, 
equity of the bill, after injunction diſſolved on © * 


Afte 


original bill. 


* 
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After injunction diſſolved on the merits, a motion to « Ver. 19. 
ſtay trial of ejectment till full anſwer to the amended , 759 19 3% 
pill refuſed with coſts. rb 
After injunction diflolved upon the merits, and ſup- 
plementa] 'bill for the ſame matter, the plaintiff cannot 
of move for, an injunction till anſwer, but it 
muſt be moved ſpecially with notice. And the deſend- 
ant's aſking for time to anſwer, is not a waiyer of the ir- 
regularity of the injund ion; had he moved to have ex- Amb. 205. 
ecution awarded at law, but not actually levied, that 2 Anſtr. 533. 
would have been acknowledging the injunction and 
diſpenſing with the irregularity of it. 
Where there is a truſt, no: withſtanding the Eccle- 
ſaſtical Court has original juriſdiction in legacies, this 
Court will grant an injunction, truſts being proper x Alk. 491. 
lor the cognizance of this Court. | 
Repreſentatives of mortgagee, after forecloſure, 
{ell the mortgaged premiſes, and the amount not 
being ſufficient to pay the debt, bring an action on; Ack. 723, 
the bond ; the Court refuſed an injunction to ſtay pro- 2 Bro. 325+ 
ceedings. ; | 
Leſlee of a houſe covenants to repair, accidents by 
fire excepted; the houſe is burnt, leflor having in- 
ſured, receives the inſurance money and neglects to 
rebuild, upon an action at law for rent, this Court amb, 620. 
granted an injunction till the houſe was rebuilt, 
After a decree for payment of debts of teſtator, a 
creditor ſhall be reſtrained from proceeding at law 1 Bro. 13. 
againſt his executor. | 
Injunction granted to Ray proceedings at law, on a 
bond for performance of covenants to build a bridge, 
and an iſſue directed to try what damage was ſuſtained; , pro, 418. 
the ſum mentioned d the bond being in the. nature of 2 Bu. 341. 
a penalty. 
The praQtice of a court of law compelling a plain- 
tiff on a bond not to take execution beyond his real 
debt, does not ouſt the juriſdiction of this Court from 3 Bro. 73. 
granting an injunction. hogs 
Plaintiff's houſe being ſo near the church, that the 
bve o'clock bell, rung in the morning, diſturbed her; 
lhe came to an agreement in writing, with the church- 
wardens and inhabitants at a veſtry, that ſhe would 
etect a capola and clock at the church, in conſideration 2 P. W. acc. 
of which, the five o'clock bell was not co ring in the 
morning. This agreement binding, and an injunction 
awarded againſt cinging the bell, 3 
| R 4 Granted 


_ IN UNC I O N. 


Granted to reſtrain deſendant from ering a de. 
mand from one of the plaintiffs, defendant having re. 
preſented to the agent of the other plaintiff (on a'tregty 
WE of marriage with his daughter) that there was no ſuch 
Bro. 543- demand exiſting. - . tos 
3 r. w. 68. InjunRtions are ſometimes granted to ſtay waſte in 
1 Bro, 166. felling timber and other trees. 94% eee GM 
| So, to reſtrain the executor of a perſon to whom 
private letters were written, from publiſhing them 
without the conſent of the executors of the perſon who 
Amb. 737. wrote them. N r 
So, againſt a publication piratically taken from 0 
1 Bro. 451. another, but not againſt a fair abridgment, © þ 
One having ſold a bookſeller a book of roads printed 
in letter-preſs ; after the expiration of the firſt fourteen WM th 
years, ſold it to another, who publiſhed the high-roads ha 
upon copper- plates, and the croſs-roads in letter-preſs ; WW be 
be 


as to the laſt an injunction was granted; the author. 
having no reſulting right as againſt his own aflignee, 
after the firſt fourteen years, and this being part of the WI bo 
former work, although the delineation on copper-plates Wl Ci 
2 Bro 80. is a new work, 0 
2 P. W. 39. The Court will not ſtay working a coal-mine; 25 
2 but will ſometimes reſtrain defendant from opening no! 
k 183. mines, &c. even if he has only threatened to do it. bu 


Where a man comes into equity for money due to par 

his wife, the Court puts ſuch terms upon him as are Wl age 

— v juſt, but it will not enjoin a man from proceeding i [ 
1 1714, the Eccleſiaſtical Court for a legacy given his wiſe, BY ſuit 
. * © ® nor from releafing a debt due to her. law 
An injunction was granted on behalf of a wik / 

Atwood v. At- againſt her huſband, to quiet her in her ſeparate eftate, © dou 
woos, Fal. and to prevent his forcing her to undo the contract com 
— which he had made with her and her truſtees, | that 
Defendant was enjoined by the Duchy Court of i of t 

Lancaſter, from proceeding at law upon a bond; be join 

atier wards removed from the juriſdiction, and pro- diſm 

ceeded at law upon the ſaid bond; bill was filed to te- C 

Duckerfield e, ſtrain the ſaid action; defendant's anſwer admitted the defer 
Ayoſworth, proceedings in the Duchy Court: upon a motion fri ply « 


og 7% an injunction, the Chancellor ſaid, that this Cour eltab 
ought not to carry on an injunction awarded by an iy A 

| ferior Court, without entering into the conſideration, ings 
whether there were good reaſons for granting that &t.- 
injunction. 


Injunction iſſued to reſtrain defendant, the wilo ings 
| | al 


337 * 


FS 5 F383 


INJUNCTION. bk, 
and adminiftratrix of the inteſtate, from diſpoſing of 
his property in the funds, on. the ground of having 

ndered the Teal 
ſefion for the plaintiffs, the children. 

Injunction before anſwer. refuſed, to prevent a 
breach of contract where no treſj 


and no immediate injury likely to be ſuſtained 


249 


of which ſhe was in poſ- 1 Anfr, 194, 


paſs was committed, 3 Anſtr. $5» 
o _ 749» 


And ſo to prevent a tenant ſelling dung off the farm 
contrary to the covenants in a leaſe, . Sed vide contra, 
yy v. Lord Belfaft, in natis. | 
njunction granted to prevent the negotiating a note 
obtained at play, upon affidavit, before ſervice of the 3 And. 351. 

— is ſometimes granted to quiet men in ro quiet poſſcf- 
their poſſeſſions before hearing, as where the plaintiff fo before bear- 
had been in poſſeſſion for the ſpace of three years ys, 156, 
before the bill filed, upon a title yet undetermined. 

So an injunRion was granted before anſwer, on 2 ch. Ca, 78. 
behalf of law patentees, to prevent the ſale of law- 1. 
books printed beyond ſea, and to ſtay them in the 
Cuſtom-Houſe. | 

The Court will grant injunction before anſwer, for Againtt conti- | 
a plain apparent nuiſance, on certificate, affidavit, and fung auhc. 
notice to the party, his clerk in court, or ſolicitor ; 9 
but in caſe of a ſpecial nuiſance, the Court expects the 
party to ſhew his right, and how be is particularly 
aggrieved, before this writ will be granted. . 

It may alſo be obtained to prevent multiplicity of To prevent mul- 
ſuits, in which caſe the Court will direct a trial at — 
law to determine them all. F | 

A man having granted to J. S. common in his 
down for one hundred ſheep and five rams. The bill 
complained the grantor overſtocked the common, ſo 
that the plaintiff, the grantee, could have no benefit 
of the grant, and prayed the grantor might -be en- 
joined not to overſtock, &c. ; upon debate, the Court 2 Vera. 116. 
diſmiſſed the bill. | | i 

Court did not grant an injunction to reſtrain the 
defendant from encroaching on plaintiff's right to ſup- 
ply the borough of Southwark with water, till he had 2 Alk. 391. 
eſtabliſhed his right at law. | 
An injunction will not be granted to ſtay proceed- 
ings on a mandamus. —Nor to ſtay the uſe of a mar- 
ket, —Nor to ſtay proceedings at law on a bond given 2 Ves. 398 415, 
for the reſignation of an office. Nor to ſtay proceed- 3 B40. 57+ 
ings at Jaw in an action againſt the auctioneer for the 

depoſit, 


2 Fq- Ca. Abr. 
$22» pl. Jo 


Vern, 269. 


Anſwer. | 
1 Vern, 489. a 


Execu ĩon. 
3 Bro. 87. 
Bail, 


Amb. 32, 


2 Ver. 630, 
Contempt, 


Gilb, Ca, 195. 


granted: it being proved that B. faw the work when 


* * 


INJUNCTION: 


depoſit, thgre having been great delay on the 

the vendor.-<Ged vide 4 Bro. 494. 4 e 
A. diverted a water-courſe, which put B. to gieat 

expence, &c. and the diverſion being a nuiſance to B. 


he brought an action, againſt which an injunction wal 


carrying on, and never ſhewed the leaſt diſagreement, 
but rather approbation and conſent. ot 5 
This Court will not ſuffer a man to be ſued at lay 
for executing its proceſs irregularly, the irregularity 
being only puniſhable here. 1 


To ſlay Proceedings at Law (a). 


FOR forcibly taking money from defendant which 
he had won at play, though the anſwer denie 
all the circumſtances charged by the bill; granted. 
Injunction to ſtay execution and trial not granted jur 
on one motion. | ta hai 
Where bail is put in above, an injunction to ſtay , 
proceedings againft the principal extends to ſtay pro- not 
ceedings againſt the bail: when the bail is only p by 
in below, it extends to ſtay proceedings on the bal. the 
"ne 0 
After bill by the principal debtor for an injunctia 
diſmiſſed, the bail cannot bring another upon the ſan 
equity, unleſs for colluſion. 


Plaintiff obtained an injunQion to ſtay proceeding A 
at law, and was taken on a capias ad ſatisfaciendungy prev 
before notice of the injunction. Court refuſed to d mon 
charge him, it was no contempt in the defendant, at defo1 
the proceſs at law legally ĩſſued. | A 

InjunQion to ſtay proceedings at law, plaintiff after upon 
wards entered into an order by conſent, before ¶ "ot 
judge, that on perſecling bail, proceedings ſhoul Cour 
ſtay till within four days of the next term, bail u % 
4% | 3 n at lay 

(a) InjunRions ate never denied in jectment caſes, where the party iq he ca 
to give judgment in ejedtment to prevent trial, to give releaſe of eim the fa 
and to conſent not to bring a writ of error; and to this it is ſometin f 
added, io deliver poſſeſſion as the Court upon hearing ſhall direct. led ; 
forwards the defendant at law, and he could not have more, if he wer 2 dec 

"oceed to trial, Fs not this rule, as flated, tos extenfive ? for if an inan thereo 


:t ere granted in all caſis of ejrfiment, irret arable injury 2 uf 


4 in the caſe where a tenant, by ſetting up a falſe agreemen! for a leaſe, may g 
"rain an i junction againſl an ejeti ment brought by bis lan lad, and tained 


belt 


ien ſor the ſake of dete israting the eſlate. 


being perſected, defendant proceeded at law. The ns 
Court thought the injunction was diſſolved by the 1 Anftr. 62. 
conſent to proceed at law, although but conditionally, 
On a bill for diſcovery and injunction to ſtay pro- 
ceedings at law, defendant (the plaintiff at law) 
ſtared himſelf to be a mere agent for the other defend- 
ants, and ignorant of the tranſaction; the other de- 
fendant lived abroad: an injunction was moved for 


2s of courſe z but there appearing danger of loſing 2 Anfr. 502, 


other material evidence by the delay: It was refuſed. 

Where- plaintiff, at law diſtrained, and on replevin | 
made three conuſances as bailiff to different perſons, 1 
an affidavit ſtating the only claim to be under one of 
the perſons, and that he had abſconded inſolvent, did 3 Anf r. 636, 
not entitle the plaintiff in equity to an injunction. | 
A. (ſued at law on a policy of inſurance, which he Notice. 
had made as agent for B. the underwriters filed a bill 
for a diſcovery and injunction. On motion for an in- 


junction on affidavit of B,'s reſiding abroad, 4, mult , Anfr. 686. 


have notice, | 
An injunction cannot be extended to one who is 
not a party to the ſuit, as where an action was brought 
by the holder of a bill of exchange, againſt plaintiff, 
the acceptor, He filed his bill, and obtained an in- 
junction for want of an anſwer, the holder of the bill 
then returned it to the indorſer, who brought a freſh 
action, and the Court refuſed to extend the injunction 2 Andr. 52x; 
to him, | | 555. 
An injunction to ſtay proceedings at law extends to 
prevent a ſuit againſt the ſheriffs for not paying over 
money levied under an execution in the original ſuit, 4 Anftr, 556. 
before the injunRion iſſued; butit mult be paid into court. 569- 


An injunction upon an attachment, dedimus, or Spiritual Court, 


upon the defendant's praying time to anſwer, does | 
= extend to ſtay proccedings in the Spiritual P. W. zor. 
ourt. | 


If, on the ſervice of the injundtion to ſtay proceedings How the injune- 


at law, the defendant hath not commenced his action, dion operates, 
he cannot ſue out proceſs ; if he hath, but not ſerved 
the ſame, or in caſe he hath, but hath not delivered or 
filed any declaration, he cannot proceed. If there be 
a declaration, he may call for a plea, and for want 
thereof ſign judgment. If the cauſe be at iſſue, he 
may go to trial, if that hath been had, and verdict ob- 
lined, he may proceed to judgment, and * in Hind, 5f 3. 
ror 
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Notice. 


Hind. 597. 
3 Bro. 23. 
* Bro. 103. 


Hind. 587. 


| bond, they ſhall not be ſtayed, unleſs he ſubmits to be 


-2 Vers, 120. 


the bill filed, 4 & 5 Ann. c. 16. and after it is, and 


Hind, 586. 


2 Vern. 119» 


| Hind. 583. 
Leſſee. 


1P.W, 527. 


3 Atk. 723. 


Rema inder. man. 


3 Alk. 723. 
2 Atk, 333, 


| plaintiff makes an affidavit that he believes a di 


* 


"INJUNCTION, 
error hath been brought; but if judgment hath been 
executed, and debt and coſts levied thereon, ſherif 
cannot pay the ſame, execution being ſtayed till an. 
ſwer or further order. 4 5 | 
An injunction may be extended to ſtay trial, if the 


will ariſe out of the defendant's anſwer, ſo as to en. 
able him to make a good defence at law; this is; 
ſpecial motion, and requires notice. 

Action againſt an executor before the bill filed for 
an injunction, plaintiff diſcontinues, he may prove his 
coſts at law in addition to his debt, under the decree, 

Aſter a verdict at law, the money muſt be'depoſited 
before an 1 will be granted. 


If plaintiff pray to ſtay proceedings at law upon a in cut! 


diſmif 
In a 
to a di 
treble « 
It is 
diſſolve 


bound by the order of Court, not to bring any writof 


error. | 
In an injunction cauſe, a ſubpæna may iflue before 


defendant hath appeared, on affidavit of the proceedings 
at law, and notice of motion, an injunction may be 
applied for on the merits. | 


To flay Waſte. 


] ESSEE covenants not to plough paflure-lands, if 
he does, then to pay after the rate of 20s. pet 
acre ploughed, per annum; injunction againſt the te. 


nant's ploughing refuſed, as the parties themſelves had fuſed thi 
ſettled the damages. 8 


In the long vacation upon petition with affidavit I 9gainft ! 
and certificate of bill filed, an injunction may bel, Tena 
granted, | 

Leſſee for years ſans waſte, remainder to the BiſhopJiſ namen 
of London, upon a bill by the Biſhop againſt the leſſee The 
to prevent his digging the ground for brick, an in · N againſt t 
jundion was awarded. KI 917-2 | [ vidow e 

A bill was brought by a ground landlord againf may the 
an under-leflee, who held by leaſe from the original} Bill to 
leſſee, to ſtay waſte, and an injunction was granted. Ie ventre 

A remainder-man in fee may have an injunction toi The ( 
ſtay waſte in the firſt tenant for life, notwithſtandingſJ's erectin 
an intermediate eſtate for life; and this without proc it to be p 
if tenant for life inſiſts upon the right. 7 


| 
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The firſt tenant for life cuts down timber, the ſe- Tenant for life. 
cond files his bill in this court for an injunction to 3 Ack. g4. 
* and it was granted. 


ruſtees to preſerve conti t remainders may Truflees. 
briog 


a bill to tay waſte in the tenant for life. 3 Alk. 94+ 754+ 


A. deviſes lands to his ſon and his heirs, but in caſe 
he ſhould not attain twenty-one, and die without iſſue, 
then he gives his lands to his, daughters, and directs 
they ſhould be ſold, and the money divided amongſt - 
them z the ſon, who wanted three-quarters of a year 
of twenty-one, intended cutting down 3000 J. worth 
of timber, upon a bill by the daughters to ſtay waſte, [3 Alk. 209.] 
he was enjoined, 
Bill to have an account and ſatisfaction for waſte, 
in cutting down trees, without praying an injundion, 3 Atk. aba. 


diſmiſſed. 
In a bill to ſtay waſte, the plaintiff is not entitled Tree — 


to a diſcovery, unleſs he waives. the penalty, which is 3 Kk. 457. 
treble damages by the ſtatute of Gloucefler. 
It is not a ſufficient inducement to the Court to 
diſſolve an injunction for ſtaying waſte, that the de- 
fendant in his anſwer ſwears he has not committed any 
waſte ſince the filing of the bill, for as he admits, that 
he has done waſte before, the Court will preſume he 
may do further waſte, and the injunction will be con- 3 Ak. 485. 
tinued. 
Motion before anſwer to ſtay. waſte in digging mines Tit'*. 
of coal, upon an affidavit of the title, waſte and a Cer- . Bro. 57. 
tficate of the bill filed : but as it appeared that the de- 3 Alk. 496. 
fendant ſet up a title to the inheritance, the Court re- 
fuſed the motion, till anſwer or default in putting it in. 
Termor may have an injunction to ſtay waſte Term. 
againſt his leflee. _ | Amb. 105. 
Tenant for life, without Apensen of waſte en- J, for fe 
joined from cutting down trees planted for ſhelter or , g pines 


ornament, 00. 54 
The patron of a living may have an injunction Patron, - 
2gainſt the incumbent to ſtay waſte, or againſt the 1b. 552+ 
widow of a late incumbent, during a vacancy,—So * 
may the Attorney-General againſt a Biſhog. 
Bill to ſtay waſte may be filed on behalf of an infant 3 Atk. 2:1. 


en _—_ mere. 
of The Court will ſometimes order a building, which Bing. 


is erecting, not to be n in, _—_ not direct J. 543»; 
it to be pulled down. | 0 
The 


1 Bro. 166. 2 Bro, 38, 3 Bro. 549. : 
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1 Bro. 538, 


2 Bro. 64. 


Tenants in com- 


mon, 

3 Bro. 622. 1 

Nyiſance. 

1 Atk. 7 50. 
Amb. 158. 


2 Ver. 453. 


1 Vez. 476. 
1 Bro. 57. 


1 Vez, 476. 
1 Bro. 451. 


Stat, 4th & 5th 
Ann. c. 16. 


Hind. 588. 


3 Vez. jon. Js 


| Hind, 539 


 INJUNCTHON.. 


The Court will not reſtrain that which has been 
enjoyed for twenty years paſt, but if that which hay 
been ſo enjoyed is uſed in a different way, ſo-as to dg 


miſchief, the Court may interpoſe ; an injunction vas 


ordered to reſtrain the defendant from uſing dams, 
wares, c. ſo as to prevent the water flowing to the 
plaintiff*s mill in ſuch regular quantities, as it had 
ordinarily done. "53. 4 | 50 
| Injundtion may be granted againſt a leſſee of a fiſh. 
pond, to reſtrain him from injuring it. h zn 
Injunction to ſtay waſte refuſed where the plainiiff 
and defendant in poſſeſſion are tenants in common. 
A bill to this Court to reſtrain nuiſances, extends 
to ſuch only as are nuiſances at lay; and the fears of 
mankind, though reaſonable ones, will not create a 
nuiſance. 1 | 
In a plain caſe of waſte or nuiſance, upon a'certifi- 
cate and affidavit, and notice ah injunction is granted 
before anſwer, but if it be a ſpecial caſe, upon a parti- 
cular right the Court will not grant an injunction till 
aſter anſwer. nde h 
A general affidavit that plaintiffs were entitled ta 
the fee-ſimple, is not ſufficient to obtain an injunQion 


— 


to ſtay waſte, a particular title muſt be ſtated. 


If the right be on record, as a patent, or in caſe of 
a book vending, which by act of parliament is veſted 
in a particular perſon, the Court will grant an injunc- 
tion to prevent that right being infringed. * _ 

If the bill be to ſtay waſte, a ſubpœnd may iſſue 
before bill filed; but it ought to be tiled before the 
return-of the writ, and after defendant hath appeared, 
affidavit of waſte may be filed, and upon notice of 
motion, an injunction will be granted if there be 
merits. * 

Tenant for life having made a leaſe to defendant 
of coal-mines, amounting to a forfeiture, cannot join 
the remainder-man in a bill for an injunction to the 
defendant to ſtay working the mine. | 


To yield up, quiet, or continue Poſſeſſion 
of Land. IT 
THIS writ is a judicial writ, and ſubſequent to 1 


decree, being in the nature of a writ of execu- 
tion, or hab. fac. poſſe | 


grant 2 


and the 
For 


” 
] 


INTERROGATORTES. 255 


Perpetual „ausg. 


\ HERE the caſe requires it, the Court will grant 
a perpetual injunction ; 3 28 in the following 
inftances, viz... - 
Againſt proving a will in the ſpiritual court; the 
ame having been found, on a trial at law, to be no Ch, Ca. 30. 
will. 
To ſtay actions at law of ſeveral. perſons, where the x Vera, 266. 
right had been tried and determined by one trial. 
A determination by the Court for the perfarmance of 
truſts, has been held a ground for a bill for a perpetual 
junction againſt the party, ſetting up a legal eſtate 2 ves. go. 
to overturn the 1 5 Eb. 
Perpetual injunction . gran alt ſuing upon a C. temp. 
bond of fifty — ſtanding. * 0 pon Finch, 77. 
Acceptance of a bill of exchange becoming void 
by the law of a foreign country ; and the ſame having — Ca, Abe. 
been vacated by a competent court there; a perpetual, $7 Sa WIE 
injunction was granted againſt proceedings here. 
After ſeveral verdiQs in ejectment, the Court will : P. w. 697. 
grant a perpetual injunction z ſo after two trials at bar, 2 Bro. P. . 
and the rather where it directs the iſſue. 


For more on this head, ſee 2 Eg. Ca. Ar. $22, 
Mitf. 121130. and 'Fanblang. 7 reat. of Equity, 
1 vol. 29. 30. 38. 2 vol. 12. 89 


INT ERROGATORIES 


ARE queſtions exhibited in writing, to be aſked What. 
witneſſes, parties, or contemnots, to be exa- 


mined. 
. 


Interrogatories of Parties and Contemnors. 
Vide Contempt... 


[THE defendant is ſometimes red to be exa« 9. z, 
T mined on interrogatories, allot fraud and m — — 
practice, or a contempt, or both.] 


7 lit 
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INTER ROGATORIES. 


,  Incaſegof con- []f a party deny the contempt, he is commonly by 
N order examined before a Maſter, on interrogatories 
ſettled by him, who ſhall certify if the contempt be 
proved or no.] £ | 
— of [ Said, if the party be examined on a (bare) con- 
— tempt, be ſhall have a copy of the interrogatories, ] 
Defebdant er- II it is for a fourth inſufficient anſwer, or ſuch 
— like, the party ſhall not only anſwer, but ſhall alſo 
ſtand committed till he anſwer interrogatories, to be 
exhibited before an examiner, touching the point {6 
2 — inſufficiently anſwered.]7 ö x vi 
[A defendant, who, after four ſuch anſwers, was to 
be examined, had, by order of Court, (for ſpecial rea. 
ſeons, ) leave for one of her counſel to ſee the interro- 
Ir Ch, Ca, 66.) gatories (to adviſe her upon them in points of law) but 
: not to have a copy. | i, 
Interrogatories [ A defendant ordered to be examined to an account, 
notallowedio be is examined ſhart ; the plaintiff prays that the interro- 
Account, gatories may be amended, which the Court denied.] 
W be way now is not to examine to a matter of ac- 
count before hearing; but after, before a Maſter, if 
the witneſſes be in town or near; if not, then by com- 
miſſion to be directed by the Mafter, upon his certifi- 
x Har, 458. cate; and either party may examine witneſſes to an 
account, or to a particular thing, after hearing. 
[A defendant having anſwered the firſt interrogato- 
ries imperfectly, was ordered to be examined on new 
ones; which being exhibited, he anſwered only the 
former ; upon motion, the Court ordered him to pay 
coſts, to be taxed by a Maſter; as not having obeyed 
_ the order of Court, but given the plaintiff a needleſs 
expence,] | 
In caſe of a proſecution of a contempt for breach of 
an order of Court, or otherwiſe grounded upon an affi- 
davit, the interrogatories ſhall not be extended to any 
other matter than what is contained in the ſaid affidavit 
or order, And if any other beexhibited, the party to 
[Or. Ch. 114-] be examined may for that reaſon demur to them, ot 
refuſe to anſwer them.] , 
[A perſon in contempt appeared on an attachment, 
and offered to be examined on+ interrogatories ; the 
Court ordered them to be haſtened and filed in four 
days, (though the common time allowed is eight,) 
or the party to be diſcharged.] _ 
{After a party is brought in upon a contempt, and 
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z ordered to be examined on interrogatories ; if he 
refuſes, he will be committed.) Net 501 

So it is, if be enters his appearance with the regiſ- 
ter upon a proceſs. of contempt; and is ordered to be qr, eb. 114] 
examined ; and departs without being examined; and Cur. Cao. 94. 
without licence. ] MW; 4, "1 | jon f | 1 
The plaintiff being a very weak man, and to be Mafter to fertle, 
aznined upon interrogatories, the Maſter was ordered 
w uke his examination, that no advantage ſhould be 3 P. W. 28g. 
uten of his weakneſs. l 0 * 

After the defendant has been examined on interro- To felfify exa- 
ntories, and publication paſſed, the plaintiff ought ®ination. 
not to have a commiſſion to examine witneſſes to fal- 3 P. W. 413. 
ly the defendant's examination. | 
An order having been obtained for the examination 
certain perſons, before the Maſter, pro intereſſe ſuo, 
Iberty was moved for to eXhibit interrogatories betore 

| Matter, to fallify their examination; and ordered, 2 Bro. 19. 
$of courſe, without notice. | 


Interrogatories of Witneſſes 


IRE exhibited by the party, or directed by the Hos exhibited, 
Court, to be propoſed, and aſked the witneſſes, 
mined in the cauſe, touching the merits thereof, or 

te incident therein. ] | 

They are either direct on the part of him that pro- How directed. 
ces the witneſſes; or counter interrogatories on 

behalf of the adverſe party.] | 
(Ordinarily, both plaintiff and defendant may ex- 
it direct and counter interrogatories. ] | 

l They muſt be drawn, or peruſed and figned by Signed. 

nſel ; elſe they are to ſtand ſuppreſſed. ] (Or. Ch, 2731 
[They muſt be exhibited before any witneſs be 

mined on either fide.] | | 
They muſt be engroſſed on parchment. ] | Engroſſed, 

lf the witneſſes be examined before an Examiner 

te Court, the interrogatories muſt be produced be- 

and left with him: if, in the country, on a com- 

ion, the interrogatories muſt be either annexed to 


ty) commiſſion at the iſſuing thereof, or by conſent of 

es (which now ſeems to be generally intended); [ 8 
and may be exhibited before the Commiſſioners, on Har, 46x. _ 
Pag the commiſſion, ] 


(Said, 


— 


"How ann. (Interrogatories mult be Mort, abe and 10 


Prec, J. 493+ attended with inconveniences; and, it is p 


y 7 


ugh | INTERROGATORIES, 
He. [Said, if the Commiſſion were t purta, harets, 


[Pr. H. Ch. 15] 8 the . always Aan the 
commiſſion. Þ A 


1 ves. I: 4co. the points neceſſary, ] or they will be ſuppreſſed. {They 
10. Ch. 173.] muſt not be leading; if hey be, the pers 
ot n 16 has ſuppreſſed.] 
f Theſe are dedownted leading ande! 06 
21 11 * or ſeeſuch, or uch a thing ? &e, Ando we whe 
as are too particular, or ſeem to amen | 
pf the queſtion than the other. 

When leading Defendant's fourth interrogatory, be hg 
ſuppreſſed, -- together with the depoſition, ſu 3 and les 
| was given to exhibit new interrogataries, for the ex 
8 mination of the ſame witneſſes, to be ſettled by d 
Amb. 535, Maſter.— The Court will not always allow ſuch i 
dulgences, where the depaſitions are ſuppreſſed. 
New inte nog [ When witneſles are examined, in court, upon 
tories, ſchedule of interrogatories, there ſnall be no new i 
terrogatories put in to examine the ſame witneſſes: 
new interrogatories may be exhibited in court for a ; 
mining new. witneſſes, at any time before7publicati 
though there has been a joint commiſſion executed 
the country; and the Court will, on motion, gi 
leave, on a ſupplemental bill, to add to the firſt inte 
Lor. Ch, 103.] rogatories, ſo as the new interrogatories cout 
| nothing but what relates to the ſupplement.] 
" 5 either party have a commiſſion nous, after 
hath examined on a former, he muſt examine on 
fame interrogatories, as were exhibited by him on 
former commiſſion, and no other, without order 
conſent of parties.]— And the Court very {eldon 
lows new interrogatories to be exhibited, as i 


mb. 585. 
Gilb $64 150. that there has been a diſcovery made of the prot 


1 Hare 4% when the party is deſirous to examine 1 1. ney 
| of interrogatories. + 
But before the examiner, the party may ex 

upon a new ſet of interrogatories, becauſe that i 

Gitb. Ch, 127, famed to be the examination of the Judge, and 
Prec. Ch. 386. Judge may examine upon interrogatories ex 7 
1Eq.Ca,Ab,233- out of the articles; beſides the Examiner is 4 
peril of his office, to make no diſcovery of the pi 

[If leave be given to examine a witneſs aſter 


lication, and before hearing, a Maſter is com! 
" orc 


— 


* 
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adered to ſettle the interragatories, that they may be Matter to ſetile. 
to ſuch points only as were omitted before, and ag are 
now ordered to be examined to. Interrogatories for 
roving particular points needful upon a reference; to 
1 Mater, ſhall be directed 1 Maſter, and ſhall be 
v ſuch points only. Vid: ferne. 
The plaintiff's Chriſtian name being miſtaken in Suppreſſed. 
de title of the interrogatories, the depoſitions could 
wt de read, nor would the Court permit the title to 
g mended, though moſt of the witoelles ſince their 2 Vera. 435. 
ezmination were gone to ſa. 
A witneſs has been directed to be examined on in- Witneſs to at- 
mogator ies, and the Court has, in ſome caſes, ordered *2% 
i vitneſs to attend perſonally, where there have been 2 Ves. 100. 
The examination of witneſſes, being foreigners, Foreigners, wit · 
wut be in Engliſh, and the interrogatories muſt, for e. 
that purpoſe, be tranſlated into the language of the , Ak. 21. 
kyoneats, and their anſwer tranſlated by ſworn inter- 4 Bro. go. 
meters, 4 2 N 52 f 


te INT. ER. E S8 T. 


AID, no intereſt ſhall be paid for a legacy till. 


0 a 
Jer d demand, whatever it be charged upon, except a — 
om e of pay ment be appointed by the Will.] Jide gacy. 


rec, Ch. 161. 

Said, Spiritual Court will allow a year for the What time al- 
ment of a legacy. TP — paying 
lf a legacy be charged upon land, which yields pro- Piem what time 
zand there is no time for payment mentioned in allowed upon le- 


will, it ſhall carry intereſt from the teſtator's I 4 


| 131 th, ; oy W. 26. 
pe fa legacy out of perſonal eſtate, and no time of pay- 2 Wh a6, 

11! mentioned in the will, it carries intereſt only from - — — 
end of the year, after the death of the teſtator. Bunb. 240. 

pl fa legacy be charged upon a dry reverſion, it ſhall 3 F. W. 253 


} intereſt only from a year after the death of the a P. w. 27. 
or. ä — | 
82 „ 
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11s legacy be given bout of perſonal eſtate, conſiſting 
of mortgages carrying intereſt, or of ſtocks yielding 
profir*half-yearly, it ſhall'carry intereſt from the'dea 
of the teſtator, oO I IG 
If the legacy be brought into court, and the legitee 
| has notice of it, ſo that it is his fault not to pra) ts 
have the money, or that the money ſhould be put ou, 
the jegatee, in ſuch caſe, ſhall loſe the intereſt ſrom the 
time the legacy was brought into court; but if the 
2P. W. 2. money was put out; he ſhall have the intereſt which 
the money ſo put out yielded. nee 
If a man "deviſe lands, for the payment of "debts, 
his ſimple contract debts ſhall carry intereſt, 28 the 
2 P. W. 23. land, which is the fund, yields annual profits. 5. 
contra, 2 Lex 363-587 1 Bro. 41. and 1 P. V. 126 
- "Intereft given in equity upon a ſimple Tort 
1 ves. J. 63. debt, às at law, it is done, either by contra@or inf it at for 


damages, for every debt detained. © © een An ay 
Intereſt opon in= Upon a mortgage, it bas been determined that und, y 
1 268. mortgagee ſhall have intereſt upon intereſt. Control out in th 
2 Ch, Ca, 150. 1 Cern. 169. 2 Vern, 392. 1 Vez. jun. 99. ; la a c 
1 P. W. 453. After decree to forecloſe and the report of the ſu ! (atisfa 


— 44 due for principal and intereſt confirmed, the inter round in 

2 Vea. J. 159, becomes principal. N latere 

On bonds ar legacies, the intereſt, ſubſequent to e penal 

| report, is only to be computed upon the principal, No int 

1 p. w. 355. \V here the debt is not before liquidated, intereſt i ¶ count bef 

4 Bro. 157. only given from the time of the Maſter's report col 

2 Alk. 108. firmed. -q Fro. 157. ſrom the date of the report. 

| But where the debt is liquidated before, this Cou 

> Alk. 2:2. often gives intereſt from the time of liquidation. 

Sankes Sits Reſervation of further directions generally has 1 

ions been conſidered to reſerve intereſt, except after a ti 
een af law; & WL 

And yet there is a diſcretionary power in this Co 

to allow intereſt upon ſpecial circumſtances, thou 

not reſerved; as where the demand in its nature 

ries intereſt, as a bond, &c. or where it appearst 

2 Ak. 440. intereſt has been made of the money, pending 


Amb. 58g. lt is now however held, that under a general 
2 Ver. J. 164- vation of further directions the Court can give inter 
Strangers. In the caſe of rangers, whether the legacy de g 


abſolutely, and payable at twenty-one, or not g; 
z Alk. 438, until twenty-one, they can have no intereſt in 
mean time; otherwiſe in the caſe of children. 


0 


UWE oh. 


Though by-deed five per cent. was to be allowed, Roe of inreref. 
the adminiſtrator having made only four per cent; 3 P. W. 227. 
of it, the Court reduced the intereſt to that rate. | 
It is the rule of this Court, to allow no more than 
four per cent. where the will does not mention intereſt 
on portions charged upon land, and has alſo been ex- 2 atk. 343- 
tended to caſes of legacies and portions charged upon 523. 
perſonal eſtate. | . enn "4 
Five per cent. directed upon legacies, charged upon 34: 49:- <4 
kaſchold, and other perſonal eſtate, But it charged yoni 28 
upon the real eſtate four per cent. only. 2 Ver. J. 511. 
Where an executor keeps money of his teſtator in 
is hands for a long time, without accounting, and 1 Bro. 359. 
employs it in trade, he ſhall pay intereſt, 
A truſtee in a will which directed money to be lent 
it the beſt intereſt, by conſent of bis co-truſtee, keeps 2 Bro. 430. 
it at four per cent. ordered to pay five. = 
An agent of an adminiſtrator keeping money in his , g,, 10. 
lands, which he had propoſed to his principal to lay 1 Ves. J. 452. 
out in the funds, ordered to pay intereſt. LR 
In a caſe where ſimple intereſt would not have been 1 Bro, 449 
1 ſatisfaction, under particular circumſtances, com- 
pound intereſt was allowed. | 
latereft on an old bond cannot be computed beyond 3 8 
be penalty, 3 Ven. J 557. 
No intereſt is allowed upon a judgment in an ac 2 Ver. J. 71g. 
unt before the Maſter, 


— —_ TR 


IRELAND. 


HELD upon demurrer, that witneſſes might be 
examined here upon a bill in perpetual me ory 
b be ſent cloſe over into Ireland, and there be uſed as 
de Judges of that Court, wit» ſhould have conuſance [b, H. ch. 106 
i the matter in Ireland, ſhould appoint.] 
(Said, if the matter had originally begun in Ireland, 
tneſſes in that cauſe might have been examined in 
2 by Commiſſioners under the Great Seal of [ig.] 
Court of Equity, in England, will relieve againſt 
nudulent conveyances gained of lands in Ireland, 1 Yern, 75, 


den the defendant is here. $7 


| 


262 


1 Vern. 405 · x 


1 Vern, 437, 


2 P. W. 261. 


againſt the defendant's eſtate in Ireland is to be d. 


2 Vern. 395» 


2 Atk. 32. : 


3 Ak. 539, 


In what caſes, 


— 


ſz Cb. Ca. 30, 
> 


ISSUE AT LAW. 


A bill hes here to be relieved, touching u truſ of 
lands in Ireland, the defendant being in England, 
Bill for a partition of lands in Freed diſmiſſed; 
but an account of profits decreed, 
A Court of Chancery in England may grant a fe. 
queſtration againſt the defendant in Jrelana, but it 
muſt be after ſequeſtration taken out here and null 
bona returned.—Sed guare to whom the at 


reQed, and if it ſhould not, be by an order from the 
Lord Chancellor reciting the proceedings here, and di. 


recting the Chancellor of Ireland to iſſue out a ſequel. WM country 


tration there for the benefit of the plaintiff, and towark [Aﬀe 
ſatisfadtion of his demands? | eertifies 
A bond executed in England for a debt in tre may pro 
ſhall carry only Engliſb intereſt ; but where the de [Wh 
was contracted in England, and the bond taken for tf orders tl 
in Ireland, it ſhall carry Iriſh intereſt. have the 
It has been determined if an action be brought Court u 
Ireland on a bond, and ſued to judgment there, youll whole, : 
cannot even plead that judgment to an action in lf th 
courts here. The general rule of Courts of Rau bd, th 
with regard to pleas, is the ſame as in Courts of L rial befc 
but exerciſed with a more liberal diſcretion, happens, 
another \ 
tion, ord 
a ie. B. 
[Whe 
ISSUE AT LAW. I 
VIDE i * the 

| U 
_—_ .. and Evidence. Ak 
ark pale 
(JF upon hearing, the proofs and facts are ſo doubtMvbich th 
1 ful, that the Court cannot well tell which way ourt for 
determine the matter, pecislly where the queſto [Said, 
is touching a title of inheritance or freehold; 098 of ar 
Court commonly orders and directs an iſſue at Jaw tral, and 
be tried by jury, for the better informing and gu10nult ord 
the conſcience of the Court. udge or 
[Wohere, upon hearing a matter not in iſſue does Meainſt ex 
pear to the Court, which goes to the very right; Mer ſuch li 


Court will ſometimes order an iſſue at law to 7) 
and decree thereupon. ] * | 5 
7 


[Such iſſue conſiſts ſometimes of one points ſome- 
imes of more; as whether ſuch a will, deed, &.. 
uns made by ſuch an one; and whether the patty 
vn compos-mentis at the tiene of making thereof; and 
whether there was any, ad what conſideration bona 
fue paid, e. or as the caſe requires. 9 

[Such iſſue is tried in an action on the caſe, upon & How tied. 
kigned iſſue concerning the point to be tried.) 

lt is commonly ordered to be in the Queen's Bench 
or Common Pleas, and to be tried before the Lord Chief 
luſtice, at a fitting in 1 or London. Some - 
tmes it is ordered to be tried at the aſſizes in the 
country. 2116 | 

[ * a trial, the Judge before whom it was tried, judge certifies. 
certifies the Court how it is found; that this Court | 
nay proceed to decree, ], W 

[Where lands are in queſtion, the Court ſometimes View, 
orders the jury to have a view, Where they are to 
have the view of a particular part of a manor; the 
Court will order them ſometimes to take a view of the 
whole, and aſcertain the bounds of it.] wo 

[If the queſtion be touching an inheritance or free - New trial, 
bold, the Court (if prayed) generally grants a ſecond 
trial before it concludes a man in his title; and if it 
happens, that one verdict goes one way, and the other 
mother way; then the Court will ordinarily, on mo- 

* _ # third trial, which is commonly conclu- 
ye, But, ; 

[Where * was verdict againſt verdict, and a New trial, 
third trial was prayed by him for whom the firſt went; 
and it appeared now to the Court by affidavit, that 
lnce the laſt trial he had cauſed a bank of earth to be 
dug away, and with it old poſts which were fixed in 
be ground, and ſuppoſed to have been the boitom of 
jark pales, and dividing the land in queſtion, and 
which the jury could not now have any view of; the 
ourt for this cauſe denied another trial.] | 
[Said, to induce this Court to ſet aſide a former New tri. l. 
tral of an iſſue directed, for ſome irregularity in the 
nal, and for that cauſe to grant a new one; there 
nuſt ordinarily be certificate in writing from the 
udge or Court before whom it was tried, of a verdict 
ainſt evidence, or other miſbehaviour of the jury, 

* ſuch like.] Ti 


S 4 | [ Note. 


0 


ISSUE AT LAW. _— 


— 9 822 
Irs Hr Ws 


= 
_— — 
- — P A 
— - L ry 


264 © I8SUE AT LAW. 


Judge's certii- {Note. © A judge does not certify any thing in writ. 
cate, ing to a Court at Law touching a trial.) 
How drawn yp [If an iſſue be directed, and the party that ſhould | 
38 by order draw it, will not; this Court upon the mnt. ; 
ters being put into a ſuggeſtion in writing, and more, Tk 
will, upon proof of the refuſal, take the matter directed ; 
to be put in iſſue, pro confeſs : if he draws it up, but Wil Gre a 
not according to the order; the Court will order it u ke fr 
be ſettled and amended, if need be] | © ers lo 
[If the iſſue be ſo drawn, that the matters the Coy county 
intended ſhould be tried are not put in iſſue, nor are WW de ole 
found by the jury; the Court, if it appears not to Ve 
have been other than bare miſtake, will order a new Will cher e 
trial.] r ' pcs. | juriſdiC 
Trial fet afide, [An iſſue being directed, the plaintiff gets an order WW their ju 
ex parte, to ſtrike out the name of a plaintiff and make [See 
| uſe ot him as a witneſs, and had a verdict; the Court to bind 
[3 Ch. Ca-$0.] ſet aſide the trial for this ſurpriſe of the deſendant.] ere 
Coftr. If an iſſue be directed out of Chancery, and the touchin 
party plaintiff in the iſſue gives notice of trial, mi in the 
does not counter mar d in time; upon motion, the where t 
Special jury Court of Chancery will give coſts. 80 on an iſſoe erona! 
out of Chancery, after ſuch iſſue made up, it is pro-Will or prof 


per to move the Chancery for a ſpecial jury, it 0 commil 

oP. w. .  cfe requires it. IT ſcience 

Court's diſcre- The granting the relief prayed, by directing io; and 

yan, iſſue, is diſcre-ionary in the Court. The genen (By t 
ground of this ſort of bill is to remove terms, or othal Court, 

impediments, out of the way; and it is diſcre:iona ld the c. 

in thoſe caſes, either to direct an iſſue, or prevent thy dot 

terms being ſet up, ſo as to give an opportunity f ſigour,] 

Amb. 438. the plaintiff to bring an action. T9 [Whi 

New trial, After a verdict on an iſſue directed, a motion for yould xr 

new trial, on account'of having further evidence | touching 

produce, was refuſed, there being no fraud or ſurpriitera] f 

1 ves. jun, 135, ſtated. | judgmen 

Anſwers On an iſſue from this Court, the Lord Chanceſq out of cu 

refuſed. to ſend down the original anſwer, till aft body upo 

J Ver. jun. 152. refuſal of the office-copy as evidence, „our et 
0 2 | intended 

in this c 

ſwer, ſw 

mort 

E is muſt 
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JURISDICTION. 

(THE juriſdiction of this Court extends to all ſub - How extenfve, 
jects touching lands or other matters in Eugland, 

fave bach as live within counties palatine, and other 

like franchiſes, and ſuch lands as lie there, and mat- 

ters local done or ariſing there; in which caſes the _ 

county palatine, or other franchiſes, have ordinarily [3 Ch. Cs. 43.} 

the ſole juriſdiction.] 4 ; 

[Yet this Court hath a ſovereign power above all 
other courts of equity; ſo that if there be a failure of 961 H, Ch. 35, 
juriſdiction or juſtice in them, or error happens in . 
their judgment, the parties may be redreſſed here.] 

[Seeing this Court cannot hold plea of land, ſo as 
to bind the right thereof, but only the perſon, it often, 
where the party is in England, holds plea as well 
a touching lands, as other matters done in Ireland or 
i the plantations or other dominions of England, 
dere the things ſought, or to be performed, are only „ 
perſonal; for though it cannot come at the poſſeſſion 1 v.. 2 
or profits of lands out of the realm, by a ſheriff or 2 P. W. 263. 
tommiſfioner; yet it will regulate the party's con- Ab. 236. 
ſcience in ſuch perſonal matters and acts as he may 
do; and will impriſon him if he does them not.] 

[By the general cuſtom and ancient uſage of this 
Court, all bills are retainable here, where the equity 
of the cauſe 'b-areth and requires it, and the common 
kw doth afford us no relief, but rather preſſure and 
ſigour, ; 

[Whilſt a ſuit was depending here, the Court To tay Cuits at 
yould not ſuffer the defendant to profecute at lay, lav. 
touching the ſame matter, upon a coincident or col. 
lateral ſecurity; but ordered the other party to give 
judgment and a releaſe of errors, and to be diſcharged 

Wt of cuſtody: and this, where the and; was in cuſ- 
te tody upon a proceſs at law, upon a bond for payment 
of four thouſand pounds, which ſum was agreed and 
Intended to be ſecured by mortgage; and the defendant 
In this court (who was plaintiff at Jaw) had by an- 
ſwer, ſwore there were latent incumbrances, and that 
de mortgage was not ſufficient. For the Court ſaid, 
dis muſt be taken as a bond to perform covenants; 
added, that though in ſuch caſe a party be in 
execution, 


[Toch. 81.] 
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execution, yet if it appears the other ſecurity is ſuff. 
| cient,' he may be diſcharged out of execution, giving 
a new judgment, apd a releaſe of errors.) 

County palatine. It hath been held, if the plaintiff charge the de. 
fendant for iſſues and profits of lands in the county pa. 
latine of Lanca/ter, merely by way of account, the de. 
fendant ſhould not be compelled to anſwer here: other, 

[Cary Rep. 162.] wiſe if he charge the defendant in reſpect of a promiſe.) 

Univerſity. [Conuſance of pleas in equity in the univerſity 6 

4 Ca. 237» Oxford was not allowed by way of claim. Said, it 

-; muſt be by way of plea; but need not be upon oath,) 

Under 40s. va- [If the bill be touchi titles of land not more 

ue, than fix acres, and not of the yearly value of fory 

- ſhillings ; upon ſhewing this to the Court by affidavit 

[Toth, 30.] the cauſe will ordinarily be diſmiſſed. ] 

[Vet ſaid, if it be for a rent-ſervice, though ever 
ſo ſmal!, the Court will hold plea of it; becauſe the 

Ir. H. Ch. 30.] Jand (which is of the greater value) may eſcheat.] 

To value, [So all ſuits for matters under the value of ten 

pounds are, for ſuch cauſe, to be diſmiſſed with coll 

[Toth, 30. to be paid the defendant.) 

Wbete a ſuit was for the benefit of the poor, it 
was returned here, though under forty ſhillings pur 

[CaryRep.147.] annum. ] oe Be 6 

Concorr-nt ju- 8 this Court hath an equal concurrent 

bees. joriſdiction with another; if the ſuit be firſt com- 
menced here, this Court will grant an injunction to 
the parties as to any ſuit in the other Court touching 
the ſame matter: becauſe this Court has gained the 

' priority of juriſdiction, by being firſt poſſeſſed of the 
Prec, Ch. 547, cauſe. ] | 2 EF 
& [As where one brings a bill here, alledging ſome 
good diſcharge of tythes; this Court will not ſuffer 
the party to proceed on a croſs- bill im the Exchequer 
touching the ſame matter.] 

Vaiverfity, [A bill was exhibited here touching certain pro- 

| miſes about goods and money. Upon the defendant's 
producing a certificate under the ſea] of the Univerſity 

of their right of conuſance of all pleas, &c. (felony, 
maihem #nd frank-tenement excepted) within or 
without Me city of Oxford, &c. where one of the pat- 

ties is a maſter or ſcholar, or common miniſter of the 

. ſame univerſity, or ſuch as the Chancellor, c. will 
certify, ought to enjoy the privilege of the univerſity, 

[Pr. H. Ch.168. Sc. and that the defendant is a bachelor of law there; 

Cary Rep. 93+] the bill was diſmiſſed. ] . 03 1 O07 4 


Even 


\ 
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Fs (Even a cook of a college there has had his privi- [Pr.H. Ch, 168. 

5 bee allowed here.] 1 k * Rep. 93+] 
e ge. [Where a member of the univerſity of Oxford was Fs 
y pa ed © defendant with one not ſubject to that juriſ- [Ca. Rep. 79.] 
e de. ion, the univerſity- man was put to anſwer here.] 
ther, [A bill for lands lying in the county palatine of County palatine, 
nile. r was diſmiſſed, becauſe the matter was cogni- 

able only within the county palatine, and might be [C. Rep. 35. 

ktermined before the Chamberlain there.] 5 
th. [A bill here being to be relieved of certain debts in 


wor he county palatine of Cheſter, where the defendant alſo 
fort yelt, was therefore diſmiſled. ] 
avit WY A bill bere was to be relieved for copyhold lands; Manor of N- 


pd though the —— chat the — fret. 
weient demeſne of the Queen's manor of och, Reo. 
"ie ſod there only impleadable;z yet he was driven to 62) 


ulwer, abs 

Where the bill was for lands, ſome of which were County palatine. 
reel of the Duchy of Lancafter, it was diſmiſſed as [C. Rep. 339. ] 
þ thoſe. ] , 
Said, this Court will not ordinarily retain a ſuit for L Toth. 277] 
knds in the county palatine of Chefer. ] 

[A privileged perſon of this Court exhibited his bill 
ure for lands lying in the county palatine of Cheer. 
Upon ſhewing letters patent under the Great deal, 
tat this Court ſhould not hold plea of lands there, the [C*+ Rep. r5g.] 
lll was diſmiſſed, ni, can.! 

[Yet a defendant pleading the juriſdiQion: of the 
tounty palatine of Chefter to a ſuit here was over- C; Pr. Alm. a3. ] 
ned to anſwer, the plaintiff living out of the county. ] 

{A decree being afterwards vr A at Cheſter between 
be fame parties, was reverſed here; for that it was CIbidem.] 
tade coram non judice. ] . | 

[In ſome caſes the privilege claimed in the Cinque (Toth. 151.] 
Ports hath been allowed; in ſome over-ruled. ] | 

[Conuſance of pleas or privilege claimed by Fever (Toth. 127.1 
hin in Kent hath been over - ruled. | : 

[This Court hath ſtayed the proceedings in the 
annaries. In ſome caſes the privilege of the Court [Ibidew.] · 
#Stannaries hath been allowed.] 91787 ob, 
| [An injunction was granted to ſtay the proceedings 
n the Chancery at Durham, in caſe the ſuit there in- [; Pr. Alm. 23. ] 
erſered with the ſuit —_ | Ws l 
[The plaintiff's witneſſes living out of the jutiſdie- 
won of Cambridge, the defendant was over-ruled in the 
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' privilege, which he inſiſted on of being impleaded then 
| only, and put to anſwer; but after witneſſes were 
{Pr.H,Ch.r56,] examined, the cauſe was diſmiſſed this court. 

r <7 [The mayor and commonalty of Canterbury, de 
fendants, refuſed to anſwer, for that by the charter o 
that city they ought not to be impleaded out of th 
ſame city; but it not being thought | reaſonable that 

4 they ſhould be judges of their cauſe, they were ordered 

[Pr.H.Ch.x60.] to anſwer, ]J | wr 

| (Said, the juriſdid ion of this Court ought not t 
be impeached or denied by any other Court, in mat 

[3Px-Alm.35.] wherein the Queen is concerned.) 

* To a bill for diſtribution of an inteſtate's eſtate, 
the defendant pleaded the ſtatute whereby the ordinar 
is empowered to take ſecurity, is made judge, Ga: 
the plea was over-ruled, and the defendant put to an- 

ſ2 Ch. Ca. 95.] ſwer, ] | 

' A i. The Court of Chancery has an admiral} juriſdiQion 

Ulla, © Defendant pleaded an act of Parliament, which had 
given an excluſive juriſdi ion to the Courts of 4 

_ View, The plea was over-ruled becauſe it did not aver that 

1 verb. 88. there was a Court of Equity there. 


Petty-bag, [he juriſdiction of the Court of Chancery, even in 
| . the ys Rog is not ſubjected to, nor to be controlled 
3 Vern. 131, by the ings Bench. 


Wa men; © The Court of Chancery has a natural juriſdiction 
2 P. W. 156. in caſes of forgery, as well as frauds. 
| If a party inſiſts that the Court of Chancery has 
Plea. not juriſdiction of the matters in queſtion, he mult 
plead to the juriſdiction of the Court. He is too late 
Vera. 484. to object at the hearing. Sed vide 1 ez. 446. 
| In this Court there were ſeveral things which be- 
Lunaticks, longed to the King as pater patrie, and fell under the 
care and direction of this Court, as charities, infants, 
idiots and lunaticks, &c. ; afterwards, ſych of them 33 
2 Vern. 30. were of profit to the King were removed to the Court 
2 F. W. 18. of J/ards by the ſtatute; but upon the diſſolution of 
' "that Court, came back again to the Court of Chan- 
cery. The Lord Chancellor has juriſdiction in caſes 
3P.W, 107, Of idiotcy or lunacy, not as Lord Chancellor, but by 
virtue of a royal ſign-manual z and from his orders 
or decrees touching theſe matters, no appeal les 
to the Llouſe of Lords, but only to the King in 
council, Þ "40 | ; 


api if 


JURISDICTION. 


If one be ſued in an inferior court for a matter out Probibicion. 
the juriſdiction. In vacation he may move the 

Court of Chancery for à probibition ; and if a pro- 
lbition has been granted improvide, the Court will 1 P. w. 457. 
gant a ſuperſedeas, as where a prohibition had been 

ganted to the courts of London, afcer the defendant 

þd imparled. 

[1-2 plea. to the juriſdiction of a general court, it Pla. - ' 
guſt de ſhewn in the affirmative, What other court 
as juriſdiction, as well as negatively, that it is not kv 203. 
ere, But if it is an inferior court, it is only neceſs 337 
in to plead thereto, without ſhewing where the ju 
ſidiction is. | | L.. s N 
Deviſe of 3500 l. South-Sea annuities, to the plain- Scotland. 
ifs, to be applied to the maintenance of poor la- 
bourers reſiding in Edinburgh. Lord Chancellor 1 2 
nould not give directions as to the diſtribution of s 
noney, which belonged. to another jutiſdidtion, that Ab. 2356. 
% to ſome of the courts in Scotland; but directed the 
unuities to be paid to ſuch perſons as the plaintiffs 
ould appoint, to be applied to the truſts of the will. 

The Court of Chancery has not juriſdiction over 2 P. W. 577. 
tte diſcipline, or the property of chambers in an inn 2B. 261. 
of court. | 

lf the caſe be doubtful, or the remedy at law diffi. 1 Ves. jun, 417. 
cult, this Court has jutiſdiction. b 3 

Political treaties between a foreign ſtate, and ſub · 
ffs of the crown of Great Britain, acting as an inde - 
pendent ſtate, under powers granted by charter and 
ts; of Parliament, ate not a ſubject of municipal | 
priſdiction : and. a bill founded on ſuch treaties by the 4 Bro. 780. 
h be · BY Nabob of Arcot againſt the Zaft India Company, was * Vr. J. 586.8. C. 
the (willed, Ko xt | Mead er 
ante, Confiſcation by a foreign ſtate cannot operate upon x 
m as WY Property in this country, it is the ſübject of political, 4 Ver. jen 424. 
rt WY fot of municipal diſcuſſion. ut 60. 6 4 of al 
n of WF The Coutt of Chancery will not examine tze 
bau- fan of the King's debt, nor how far extents ſued W 
ales out are neceſfary, ſuch matters being cognizable in ILSS 
t by tte Court of Exchequer,” which is the King's Court Verd. 426, © 
ders ef Revenue. | . Lib 4 2 
lies ee 0; 32g 00 | 
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3 LEGACY. 


n e 
[ SAID, nd intereſt ſhall be paid for a legacy till 


demand, whatever it be charged upon; exceyiiu : 

à⁊ time of payment be appointed by the will.] J t 

5 Prat. Ch. 161. ; 4 | ] lmital 
[Said, the Spiritual Court allows a year for th t' 


payment of a legacy.] | 

A legatee who has no notice of his legacy, til 

the executor publiſhes it in the Gazette, ſhall have r 
- The Court will of courſe order ſecurity to be given 


for a legacy payable at a future day. 


— f 7 "#7 MITE. 
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LIMITATIONS OF SUITS. 
VIDE 
| | Statute. 24 
[WERT plate was' depoſited with one fo long 


ago, that the ſtatute of limitations might hare 
been pleaded at law in detinue or trover; ſaid, a bill 


might be brought here for the breach of truſt,J mit; 

149. | A legacy is not within the Ratute of limitations, A 

* 256. and length of time is only a preſumptian of payment, P's 
ck. 71 N 1 4 ; * * 3536 | 


Where equity 
will not ſuffer 
the ſtatute to be 
pleaded at law. 
I Vern. 73 

1 Atk. 282. 
2 Atk. 1. 


Account. 

1 Vern, 456. 
2 Ves. 400. 
Charity, 

2 Vern. 399. 


If a man ſues in Chancery, and pending the uit fon 
the ſtatute of limitations attaches on his demand, and hank: 
bis bill is afterwards: diſmiſſed, as being a matter de- i; un 
terminable at law, the Court will not ſuffer the ſtatute guce 
to be pleaded in bar to his demand at law. Sed ui init 
1 Ath. 282. 2 Ath. 1. . 251 

The ſtatute of limitatiens is no plea in bar to an T. 
open account. TY 

A charity is not barred by length of time, or de 1, 
ſtatute of limitations, 

5 a On vere 


LIMITATIONS OF SUITS. 271 


Ob 4 bill in equity being abated by death, the ex- Abatement, - 

gutor is ber fed by the ſtatute of limitations, if. be 

hes not revive within ſix years, but not after @ decree 1 P. w. 744. 
account ewdrf y 4 $4678) 

”" feme covert having a ſeparate eſtate, borrows Truf. 

bey and gives a bond. A feparate eſtate is liable, ö 

ind though fix years paſs, the demand is not barred. 

by the ſtatute, for the ſeparate eſtate was a truſt eſtate, 2 p, w. 144. 
| 2 truſt is not within the ſtatute of limitations. 

Wit the rule that a truſt is not within the ſtatute. of _ 

jnitations, applies only between truflee and co/ius Barnard. 449. 

a ruft, not againſt a truſt by implication as affected Bro. 554+ 

yan equity, Ea. bs 
The ſtatute of limitations no plea againſt fraud; 

kat then it ſhovld be charged by the bill, that the 

ud was diſcovered within fix 

ted, 975 4 

The Ame length of time ſhall bar a redemption in Ein. 

quity, as bars an entry at law or ejectment, which F. W. 270. 

ine is tweety yeats in the firſt clayſe of the ſtatute 

i Jimitations,: where there is no diſability; ſo aſter 

tl difability remꝛuad the time fixed for proſecuting, 

"te provifa, (Which is ten years) ought to be ob- 3P. W. 285. 
lf an executor, adminiſtrator, or truſtee ſor an infant, I. 

regle4s to ſue within fix years, the ſtatute of limita- 

ton ſhall bind the infant. So is the infant barred, if 3 P. w. 409, 

te neglecis to ſue within fix years after he comes of Prec. Ch. 578. 


Fraud. | 

3 P. W. 143. 
| " 3 Ark. 558. 
years before the bill 3 Bro. 633. 


ige. F 14 195 ; : 13 . j 
A corporation ſhall have the benefit of the ſtatute of Corporation * 
Imitations as well as a private perſon, | 3 F. W. 310. 
A bill lies by the aſſignee of a bankrupt for goods z 
fledged by the bankrupt, notwithſtanding the ſtatute 1 ves. 278. 
limitations; as no time was ſtated for the redemption. 
But notwithſtanding an aflignee under a commiſ- 
fon of bankruptcy, claims under the acts concerning 
tankrupts and alſo by virtue of the aſſignment, which 


rde under the Great Seal z. yet, as he ſtands only in the 
25 Flace of the bankrupt, againſt whom the ftatute of £0 00 
| limitations is pleadable, fo is he the aſſignee liable to 37. W. 143. 
"WW * bafre> chereby, of : | 
„i The ftatute of limitations will run upon an ay- Aonuiy. 
* duity, a 0 & as 2 Ark. 7. 
" WM. Logik of time creates a ſtrong preſumption of pay- Leagth of time, 
On nent; as where portions became due in 1673, and 178, + 


ere not ſued for till 1717. 


So, 


8 WO „after an acquieſcence of 17 years, ſets up a d 
| — 52 mand ſor a large ſum due for * done by bi 
| Amb. 231, tator: ſtatute of limitatio'1s was pleaded and ſatisfactic 
preſumed from the length of time. 
2 ves. ju", 11. 80 payment of a legacy preſumed after forty ye 
280. without demand. „ ee 

ol. Though an original be filed at law, yet if there h 
; deen no proceeding upon it for ſix years, it will nc 
Alk. 395, prevent the ſtatute of limitations from running up 

| 4 he gomand.- oP on ho on pt 
Feint-tenamt. It has been ſaid, that the ſtatute of limitations 
* againſt one joint · tenant, or tenant in comme 
unleſs an actual ouſter is made; there ought to 


73 ſome ouſter; but, if after ſuch ouſter, a tenant i 
2 Alk. 632 common or joint-tenant continues in the poſſeſſion 
| the whole for twenty years, it is a bar, | 
Receiver, | Though a Receiver is appointed by this Court, dd It 
SS that will not alter the poſſeſſion of the eftate, int 
perſon who ſhall be found entitled at the time the Re 

2 Atk. 1. Ceiver was appointed, ſo as to prevent the ſtatute « 
limitations running on during the right in diſpute, 

my av be rule relative to redemptions, eſtabliſhed he 
ef bs. by way of analogy to the ſtatute of limitations, is, th 
2 Ves. J. 583, after twenty years poſſeſſion, a mortgagee ſhall not be 
diſturbed, but no time can bar a fraud. 

Debts revived As to the queſtion, Whether debts barred by th 
x Salk. 154+" ſtatute can be revived by a deviſe of land in trull, u 
Wo —2 pay debts generally, ſee the caſes cited in the margin, 
_ 3 F. W. 90. Pre. Ch. 389. 3 Atk. 107. * ä 


— ** 8 A 


LUNATICKS. 
ce [,VUNATICKS muſt generally ſue, and anſwer by 


The 
| their eommittees.] e lite | 
D:morrer. | If the Junatick be not named a party in the bill un. 


[ Is Ca, 153+] information by the attorney, it is commonly good caule 


of demurrer.] | ln N 
But if the bill, in nature of an information, is 
7 be relieved againſt ſome act done during bis hp 
65 Ch.Ca.183.] he muft not be named a party; for that were to ftul- 


tify himſelf, ] [A bl 


[A bill was brought by a lunatick: the defendant - 
bnies the lunacy at the time of the agreement, and 
fers to pay two hundred pounds, purſuant to and in 
mficmation of the agreement. The Court being moved 

r direction in it, the plaintiffs would have had that 

be receipt might be general, or in purſuance of the 
er, The Court ſaid, they might give ſuch recejpts 
the defendant deſired ; it could not harm the luna- 


ll 8 xt, being only the committee's act; nor ſhould it 
* judice them on the hearing. ] . 


Motion that a man, who was found a lunatick, be- Fioe. 
recovered, might be inſpected, and might make a 
gement of his eſtate, refuſed; but directed, if he 
le any ſettlement, that it might be done before the 1 Vern. 1553 
fice of the Common Pleas, by fine. 
Committee of a lunatick cannot make leaſes, nor in- Committee 
nder the lunatick's eſtate without leave of the Court. power. 
id it was referred to the Maſter, to ſee what allow- 1 Vern. 262, 
ce was fit for the lunatick's ſon. 
Where the huſband was a lunatick, the wife, though Produced to the 
Iriſþ peereſs, was committed for not producing * 
n before the com miſſioners. ; N 
dad by the Lord Chancellor, that the mavim that Who ſhall be 
next of kin to whom the land cannot deſcend is mies. 
de guardian in ſoccage, is not founded in reaſon ; 
xd the cuſtody of the lunatick was committed to the 
at remainder-man in tail of the principal part of the 2 P. W. 263. 
tate. g 
Alunatick is never to be conſidered as irtecoverable z Maintenance. 
| his comfort is to be conſidered in the allowance * , W- 265- 
ich is to be made him, and not his next of kin. > d ries, waſp 
No objeQion that the committee of the lunatick's committee. 
fon is the next of kin to the lunatick, and will come : 

5 a ſhare of his perſonal eſtate by the ſtatute of 2 P. W. 44 638, 
idutions. '® 

Deviſe by father of the cuſtody of a lunatick ſon, Devite vid, 
ir above twenty-one years of age, void, 2 F. W. 638. 
The Chancellor allowed the profits of the lunatick's Maintenance, 
te to the committee, for the maintenance of his | 


er by 


. ad on. The lunatick dies, bis adminiſtrator files a bill 
F u account of theſe profes z the defendant, the com- 


tee, pleads the order of Court of the allowance for 
untenance; the-Plea ordered to ſtand for an anſwer; | 
the Court declared they would not relieve in ſuch 3 P. W. 106. 
lt, without groſs fraud, 3 

| | The 


, is (0 
unac) 
 ftul 
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3 b. W. 171. 


Truftees, 


4 G. 2. C. 10. 


No allowance tg 


committee. 
Amb. 78. 


Property not to 
be a!tered, 


Amb. 82. 


Chancellot's 
power. ; 


Arab. $2, 
\ 


Lien on the eſ- 
tate. 


Amb, 103. 


Receiver. 


Amb. 104. 
Commiſſion, 


Amb, 109 
2 Vez. 401. 


" Chancellor's 


power 
Amb. 705. 


Vagrants. 


2 Atl, $2» 


Ccatempt. 


2 Mk. 52. 


4 


maintenance as amounts to the whole profits of th 


made of any outrages committed, relates to vagra 


LUNAT-ICKS, 

The King's grant of a lunatick's eſtate without r 
count is void; but the Chancellor may give ſuch yea! 
Junatick's eſtate, | 4 

By ſtat. 4 G. 2. cap. 10. ideots, Junaticks, Ca , 
their committees, by the direction of the Lord Chan 
cellor, may aſſign over their truſts or mortgages, an 
be ordered to make ſuch conveyances, in like manze 
as truſtees or mortgagees of ſane memory, 

The Court will not allow the committee of a lum 
tick any thing for his trouble : But under particuly 
circumſtances the Court increaſed the allowance { 
maintenance, in order to anſwer the trouble. 

In caſes of lunacy, the firſt care of the Court is th 
maintenance of the Junatick ; and after that, it i 
rule never departed from, not to vary or.change th 
property of the lunatick, ſo as to alter the ſuccellion 
il, | 
The Lord Chancellor, by order, ſtopped a lunatic 
from being taken to Scotland, before commiſſion take 
out. 

The committee has a lien on the lunatick's eſtate 
and the ſolicitor, who had been employed to ptoſecu 
ſuits for the lunatick, was ordered to ſtand in his place 
Sed gquæ re. 


On petition by the brother to be committee of till. 6 
perſon, and that a receiver may be appointed of thy i 
eſtate, the heir at law, who, with the brother, was th W. 
only next of kin, declining to be committee of Me 
eſtate from his circumſtances, and not being able t * 
give the ſecurity required, the petitioner was r. 

4 ; | | 
pointed committee of the perſonal eſtate, with a ref 1; 


tion not to receive the rents; and à receiver v 
appointed. i * | 
Commiſſion of lunacy ordered againſt a perſon »l 
was at St. Venant in France, to be executed in Efes 
where his manſion was.. | 
Lord Chancellor may make an order in a lunatick 
affairs, after the death of the lunatick. To 
The AR of Parliament which empowers Juſtices 


the Peace to take care of lunaticks, upon complain 


lunaticks only. | ot 
It is a contempt of the Court to keep back a co 
million of lunacy for years, without putting it in t 


ils, 


cution, and the commiſſion was diſcharged with co r 


% 


LUNATICKS. — 


dat u 1 inquiſition of lunacy is always admitted to be_Evidenee.. 
b year 1d, but is not concluſive evidence, for it may be 2 Ark. 412. 


nverſed, | : | 

Where, before an inquiſition of lunacy, a perſon who Proverty not to 
q3s found a Junatick had made a purchaſe, with the be altre:. 
gorobation of his only ſon, the Court will not, after 
te inquiſition, change the diſpoſition of the purchaſe- 

ey, but the purchaſe ſhall ſtand. And the Court 
live allowed part of a lunatick's perſonal eſtate to be 
Lid out in repairs and improvements of his real * Atk. 412. 414. 
mate, 
After the Court of Wards was taken away, the juriſ- Juriſdiaion, 
ion over lunaticks and ideots reverted back to the 
eurt of Chancery, to which it originally belonged. 4 

As to the power of the Crown and the Chancellor , att. +44 
caſes of ideots and lunaticks, vide caſes in the mar- 2 Ver. jun. 75, 


f a luna 
articula 
ance ft 


irt is th 
t, it is 
ange th 
ellon 


Where there is any miſbehaviour in the execution en 
in inquiſition of ſunacy, it may be examined into“ 8 

{ quaſhed, and a new commiſſion iſſued. And the 3 Atk. 6, 7, 
ron againſt whom the commiſſion iſſued, was allow- 

j to traverſe it. And the grant of the cuſtody was Traverſe. 
pended till further order. Not only the lunatick, but 3 A k. zo8. 
te heir of the lunatick, is bound upon the traverſe of 

te inguiſition.— And where the alienee of the lunatick 

dd the lunatick traverſe, if he be found a lunatick at 3 4k. 312+ 
le time of the alienation, they are both bound. - 
Where the Junacy of a perſon is in queſtion, the Provifional 


lunatic 
In take 


eſtate 
roſecut 
is place 


» of t 
| of th 
was th 


co ourt will make a proviſional order as to his effe Qs, 72 4 
was ap | the point of lunacy be determined. 3 7 4. 
\ reſtric The power of the Chancellor over ideots and lunas *' 


kts is by ſign manual of the King, counter-figned by | 
two Secretaries of State, empowering bim to take AT 
e of them, in the right of the Crown, and to make 3 A k. 635, 
ants of their eſtates. | 2 

A ſpecific performance of an agreement was decreed 1 Ves. 82. 
nin(t a perſon who had ſince become a Junatick. 
A man found non compos before the ſenate of Ham Sp:c fi- per- 
17) was conſidered a mortgagee, within the ſtatute formunce- 
4655. 2. c. 10. and was directed to convey. | Robe any | 
Lommiſſioners and the jury have a right to inſpect Produred to the 
perſon of a lunatic; and, if the commiſſioners think MIS) 
per, he ought to be produced before them, without | | 

* prior order of this Court: and if the perſons, in 

doe cuſtody he is, haye refuſed to produce him, 2 Ves. 403. 

* Court has made them pay coſts. f 

„ Hg Petition 


2. 


yer w 


ſon wh 
n Elle 2 


natick' 


ices 
mplain 
vagral 


A co 
in {x 
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1 Vez. jun. 296. 
; Waſte. 
2 Ves. jun. 71- in it, are to be conſidered in the ordinary, not tech 
Troſlee. 

2 Ves. jun. 585. 


eiples. 


3 Bro. 441, 
Bankruptey. 


3 Ver. jun. 2. 


Tim ber. 


» ves. jus. 71. eſtate, in caſe of lunacy, it muſt be managed as uſual, 


ol the perſon will not be changed, if the Maſter find 


LUNATHICKS. 


Security Petition by a committee of a lunatick to hay 
* bond delivered up, and a leſs ſecurity given, _ 
\ upon the circumſtances, —So a ſecurity changed upon MA 
2 Vez, 673 giving a greater ſecurity; but theſe applications are dil. 
couraged. | 4 K 
con · empt. If one marries a lunatick, who is under the care of the 0 
| committee of the court ; this is a contempt, for which 
the perſon marrying may be committed; and marriage 'B 
Prec. ch, 203. is no ſuperſedeas of the commitment, fo as to take the 
| lunatick out of the cuſtody of the committee. 11 
Report, Where there is a reſerence to the Maſter, in a ca ſie c 
3 Bro. 238, of Junacy, he ſhall make his report although the luna [H 
tick be dead. | Parv 
uriſaiion, The Lord Chancellor thought that the Court hat qr 
.. ö authority to order timber decaying on the lunatick to 
4 Ves. jun. = eſtate to be cut down, but did not decide that point, J y 
Pafingaceountss Committee of a Junatick's eſtate not permitted tt x 
: paſs his accounts without inquiry what money in h.“ 
hands from time to time, and the Maſter to ſtate pat 4d 
ticular circumſtances ; for the committee muſt not bo 
keep money in his hands without paying intereſt for i. 
And the brother of a lunatick, committee of the eat.“ 
who had managed it nine years before the commiſſion, 
1 Ver. jun. 256. in which time there were conſiderable ſavings : ordere * 
to pay intereſt, | a 
Cos. Coſts to the committee of the lunatick refuſed, be. * 


cauſe he had not paſt his accounts regularly, thoug! 
no fraud, FENG 

The ſtatute of lunaticks does not introduce a ne 
right in the Crown, The words waſte and defirufim 


nical ſenſe. | * 

A truſtee, found a lunatick by the Maſter's repo 
cannot be ordered to convey under the ſtatute 4 Ge. 
c. 10. unleſs a commiſſion of lunacy has iſſued. 

For general principles upon caſes of inſanity, I ſha 
refer the reader to the caſe of the Aitorney- Gene! 
v. Parnther and others. * 

The bankruptcy of the committee of the perſon of 
lunatick is ſufficient. for removing bim from the m 
nagement of the fund for maintenance, but the cuſtod 


that for the comfort of the lunatic, it ſhould continue. 
W here timber makes, part of the general rental of u 
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anted 


us TERS OF THE ROLLS, AND THE 
e di REST OF THE MASTERS IN CHAN- 
ERV. 


(pY the ſtatute of 21 H. 8. c. 13. there are twelve 
Maſters of Chancery. ] 

[The Honorable the Maſter of the Rolls is one, and 
the chief, ] - | 


of the 
which 
rriage 


ce the 


2 Cale 
luna 


Pirve Bage Cuſtos Rotulorum et Cuſlos Domus Con- 
trum Judæorum.] | | 

[He taketh in open court his oath, which is ordained 
by the 18 Ed. 3. and is as follows. ] 


rt had 
atick' 
Int, 


ted toll: e our Sovereign Lord the King, and his people, 


in da in the office of Clerk of the Chancery, to which you 
* ute intitled. You ſhall not aſſent to, nor procure 
6 dhe King's diſheriſon, nor perpetual damage, to your 
* po wer; nor ſhall you do, nor procure to be done, 
2 ny fraud to any man's wrong, nor any thing that 


* toucheth the keeping of the Seal. And you ſhall 
"lawfully counſel in things that touch the King, when 
"you ſhall be thereunto required; and the counſel 


dere 


d, be 


doc ma if you know of the King's diſheriſon, or perpetual 


damage, or fraud to be done upon things which touch 
the keeping of the Seal, you ſhall uſe your lawful 
power to redreſs and amend it; and if you cannot 
4% the ſame, then you ſhall certify the Chancellor, 
" or others, which may cauſe the ſame to be amended. 
to your intent,” ] 


a ne 
Ain 
tech 


trees of this Court.] 


ling of Richard the third's time, are kept in the Chapel 
Ty Rolls, the reſt are kept in the Tower of 


Chancellor or Keeper; and, in his abſence, hears and 
termine. cauſes there: and in the evenings, and at 
Wer times, when the Court at Meſiminſler or elſe» 
Mere, before the Lord Chancellor or Keeper, is not 
lung, hears and determines cauſes at the Rolls,) 

n [Cardinal 


[His patent is for life: in it he is ſtyled Clericus His fiyle, 


[You ſhall ſwear, “that well and lawfully you ſhall Oath. 


* which you know touching him you ſhall conceal; . 


[He is Keeper of the records, judgments, and de- Offce, 
[The records and rolls of Chancery, ſince the begin- Records, 


33 „ —— — 5 


[The Maſter often ſits in court with the Lord 
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278 MASTERS IN CHANCERY, 


How authoriſed. [Cardinal Moolſey, who was Chancellor the 29th öl 
9 H. 8. is ſaid to ha, e introduced the Mafter's judging 
in cauſes. in the Lord Chancellor's abſence ; and ths 
Lord Coke, in the Preface to his third Report, (iys, he 
cannot conceive that the Maſter of the Rolls has: 
lawſul authority ſo to do, or to determine causes: 
the Rolls, (as of later times has been uſed,) unleſs be 
be authoriſed by ſpecial commiſſion under the Gien 
Seal; which it ſeems he now is.]- -- 
[But heretofore, when he had no ſuch commiſſion 
[Ellefnere, 36.] the acts done by him were entered as done either 
curiam or per cancellar. + 
Office, He has a long time been ranked with the great cf 
cers of the realm, as appears by the ſtatute 12 Kich. 2 
cap. 2. where it is enacted, that the Chancellor 
Treaſurer, and Keeper of the Privy Seal, the Sten 
ard of the King's Houſe, the King's Chamber 
lain, the Clerk of the Rolls, the Juſtices of bo 
Benches, the Barons of the Exchequer, and others that 
ſhould be called to the naming of Juſtices of the Peace, 
Sheriffs, Eſcheators, Cuſtomers, Comptrollers, &. 


ſhould be ſworn to do the ſame faithfully, and witho I- 
affection.] a ge 
power. [He hath great power and pre- eminence by preſcrip i (ue 
[1bidem. ] tion, ſtatutes, and commiſſion. ] Be [Pe 


[Some have been of opinion, that by his office he 
| a general conſervator of the peace. But it is ſaid, b. 
: makes out proceſs, and-takes recognizances thereupo 
[ Lamb: Inſt. net by any power incident to his office, but by pre 
10. 12 ] ſcription: ] _ oF; 
Power, His Honor directed a caſe to the court of King 
5 Bench, ſaying, he thought he had authority when hitting 
2 Bro, $88; for the Chancellor, which was the caſe then, thong 
not when fitting at the Rolls. 


Power. 


| | [A 
RU 111019 & | laws 
' Maſters in Chancery. þ tha 
. 10 4-0-1 77 Ah IIs 4% the a 
How appointed, IBS ES the Maſter of the Rolls, the Chief the J. 
there are Eleven other Maſters of Chancery tales, 
theſe Eleven are from time to time, upon death or fur de f. 
render, appointed by the reſpective Lord Chancellor . 7 
for the tie being. wi | e ar 
- {In ancient days they were ſometimes created b. (l 
the King's letters patent; but by Baggot's caſe, 6 - 
3 =, - 41 | 


/ 


' MASTERS IN CHANCERY, 


23th of, 5. this was at that time wore out of, uſe, and they 
judge rere made by the election of the Court, and ſwearing 
and th dem. a | | 

ſays, be It is ſaid, the Lord Keeper Egerton ordered that 


s has ere ſhould be a memorandum of their admittance made 
uſes Ie the cloſe Rolls of the Petty-bag.] 
leſs e [Their oath is the ſame with that of the Maſter of 


» Great Rolls. ] | 
ofit as aſſiſtants with the Chancellor; and ſtill two or 
free of them, by turns, fit with him at J/z/tmin/ler in 
term time, and two at à time when he fits out of term; 
nd two of them fit with his honor the Maſter at the 
Rolls. ] | | 1 | ; 
[The other part of their office was to form writs, as 
xcaſion required; as where in ſome caſes a writ was 


miſſion 
her 


at off 
Lich. 2 
ncellor 
Stew 


amberWſiready given, which did not exactly ſuit another parti- 
F bon car caſe, falling under the ſame reaſon with the for- 
rs thaWner, they were to frame a new writ, according to the 
Peace WWlatute of Weſtminſter, 2. Ca. 24. which enadts, Quo- 


„ Ee 
vithou er bre: e, et in conſimili caſu 9 eodem jure ſimili 
ndigente remedio non reperitur, Concordent Clerici de 
Cocellaria in brevi faciendo, &c.] 

[Polidere Virgil ſays, that William the Conqueror 
altituted a college or ſociety of clerks in this Court, 
[then the oicjna juſticiæ of the realm,) for the making 
manner of writs which iſſued thence, among whom 


eſcrip 


de hel 
aid, bt 
reupo 
y pre 
King' 
fittin 
houg! 


pal part.] | | 

[The Clerks de primd forma were, as the Lord Chan- 

teller Egerton ſays, grave and ancient Clerks, long 

de court. 8 A | 
[At length clergymen and others, unſkilled in the 


[Their office ſeems originally to have been partly 


teſcung. evenerit in Cancellaria, quod in uno caſu reperi- 


be Clerici de primã forms (the Maſters) were a princi- 


Office, 


experienced and ſkilful in the courſe and practice of 


aus and courſe of the Court, were made Mafters ; 


the ſtatute at We/iminfler 2. a long while diſuſed, whereby 
the Judges of the Common Law were forced, in new 
tales, to allow the ancient forms of writs, and oblige 
the plaintiff to make a ſpecial count, where the writ 
dd in ſubſtance warrant the count. And thus both 
be ancient buſineſs and name were forgot. ] - 

de later name of Maſters of Chancery is retained 
Mt this day, in regard of the wiſdom and ſkill which 
lie ale ſuppoſed to have.) 


+ = Tp [ They 


b that the brevia formata, or magiſtralia, were, before 


Name. 


20ò0 MASTERS IN CHANCERY, 


[They keep alſo their ancient precedeney to all othe 
Clerks, and fit upon the bench with the Lord Char 
cellor or Keeper. ] 3 

8. lary. {Each has one hundred pounds x annum, paid hi 
quarterly out of the Exchequer, beſides robe-mony 
which laſt is. paid inſtead of robes, formerly alloye; 
him out of the King's Ward-robe.] | 

By ſtatute 5 G. 3. c. 28. two hundred pound 
per annum is to be paid out of the general caſh in th 
Bank of England, belonging to the ſuitors of thi 
Court of Chancery, by half-yearly payments to exc 
of the eleven Maſters of the Court, to commence fro 
the 5th of June, 1765. | 

[At this day, a recognizance acknowledged before 
a Mafter, and certified under his hand, is of that au 
thority, that it is a matter of record, and as effectual : 


if it had been acknowledged in open court. Alſo be ti 
deeds or indentures, which are to be acknowledged F. 
Chancery, muſt be acknowledged before ſome one e bed 
| them. ] : | (Fi 
4 0 [Anſwers and affidavits are ſworn before one oi unce 
| them, and by him ſigned. Ws 
| Lor. ch. 1g.) [They are by order to adminiſter oaths reverently 


and according to Jaw.] | | 
Accounts. [The buſineſs in Equity increaſing, and the Mal. 
ter's buſineſs in forming writs decreaſing or diſuſed, th 
Lord Chancellors have of late time referred maiters of 
account, and ſuch like, to their examinations, which 
are ordinarily decreed according to their certificate or 
| report, ] | 
Contempts, [Exceptions likewiſe taken to anſwers and itregu- 
LI Px. Aim 35.] larities in practice, contempts, and ſuch like, are teſer. 
red to them.] Hl g 
Ilt is ſaid, the civilians contend, that the Maſters in 
Chancery ought to be choſen from among them, becauſe u 
of their ſkill in the civil laws, which contain ſo much of iſay 
equity beyond any other laws. But let us hear Flo, Wil, 
lib. 2. c. 12. who ſays, E/t inter cetera officinum quod di· ¶ Nu wi 
eitur Cancellaria, magne diverſitatis, quod vero, provide Nea. 
et diſcreto, &. committi, &c. cui aſſocientur clerici boni Mia tl 
et circumſpecti, domino regi jurati, qui in legibus et cu. 
ſuetudinibus Anglicanis notitiam habent pleniorem.] 
[By an act ot Parliament, 18 Car. 2. not printed, 
there is one public office to be kept by them, and no 
more, as near to the Rolls as conveniently may 1 


MASTERS IN CHANCERY, 


u which the Maſters, ſome or one of them, ſhall con- 


Cha fantly attend for the adminiſtering oaths, caption 
of deeds,” and recognizances, and the diſpatch of all 

aid hin natters incident to their office, (references upon ac- 

mone; WM counts and inſufficient anſwers only excepted,) from 

alone even in the morning till twelve at noon, and from 
wo in the afternoon till ſix at night.] 

pound h | 

in tz [And they may demand and take the 

of hell plowing fees :] | fo . d. Fees. 

to eac [For every affidavit or oath taken in ies es ob 

e fro the office. ] bu 
[For every bill of coſts, taxed by 

deſor dem, for the plaintiff's not putting in | 

hat au hi bill, or not proceeding to reply, or %s o2 06 

tual er the defendant's not appearing in | 

ad, fue time.] 4 R 

Iged | For the acknowledgement of ever { 

One of 0 be inrolled. ] a o 02 00 | 

4 [For the caption of every ne. na. a. 

vnce.] 

ws [For every ſkin of an exemplifica- 

rently n, to each of the two Maſters that loo 04 oo 
all examine the ſame, 2s.] | 

e Mal. [For a report or certificate to be 

ed, thefWnade in purſuance of any order made + 00 20 oo 

ters o mon the hearing of the cauſe. ] 

which [For every other certificate or re- | 

cate or ont, upon petition or motion, only a 


4 


jos. to be paid by the party that takes 
wt the report or certificate. ] 


rs, or any of them, ſhall directly or indirectly, by 


uch of uy money, fee, or reward, covenant, obligation, pro- 
Flua, ile, or any other thing, for his report or certificate, 
22 a writing or otherwiſe, or for any other matters in 
rodi 


de act expreſſed, other than the ſaid reſpeQtive fee or fees 
u the act mentioned, that then every ſuch Maſter 
(Xing thereof legally convicted) hall thenceforth be 
Wabled from the execution of his office, and ſhall for- 
kit to the party grieved ſo much money as ſhall be 


nd 5 uten contrary to the act, and ſhall alſo forfeit an hun- 
70: i pounds 3 4 moiety to the King, the other moiety 
| Hy ww | <, to 


[And it is alſo thereby enacted, that if the ſaid Maſ- 


y act, ſhift, colour, qr deviſe, have, take, or receive 
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to the party grieved, who ſhall ſue for the ſame in any 
O:. Can, 75. of the King's courts, by action of debt, bill, plaint, Wn tt 


information, or otherwiſe, Sc.] expre 
For more on the ſubject of Maſters in Chancery, es 1 


1 Harr. 73. and Hargrave's Law Tracis. 


Maſters Extraordinary, 


[S3ESIDES the twelve Maſters already mentioned, 
| it hath, ſince the great increaſe of buſineſs in thi 
Court, been found neceflary to appoint one or mor 
Maſters extraordinary, in each county, for the tzking 
of anſwers, affidavits, deeds, and recognizances, in the 
country.] ; Sh 
How the office [In order to obtain this office, there is commonly 
* certificate from ſome gentlemen of the country that 
_ there is occaſion fer a Maſter there; that the perfor 
who deſires it is fit to be intruſted, and conformable 
to the Government. ]- / 7 
[Whereupon the Lord Chancellor grants a warrant 
under his hand to the Clerk of the Petty-bag, requir- 
ing him to prepare a commiſſion, directed to three 
empowering them, or any two of them, to adminiſter 
[1 Cl. Tut. 31.] the common oaths, as alſo that of a Maſter in Chan- 
| cery extraordinary unto the party.] 
[Then the Clerk of the Petty bag makes the com 
[Ibid, 322] miſſion, (for which he is paid 1/. 13s. 4d,) wherein 
the oaths to be adminiſtered are ſet forth verbatim.) 
[The commiſſioners on the back of the writ make 
this return, Virtute iſtius cemmiſſionis nobis et al. in el 
commiſſione ncminat. dirett. ( tal.) die ( menſis anno infra 
ſcript. miniſiravimus ſeperal. ſacra, in cad. commiſſ im 
pecificat, infranominat. A. B. prout per eandem commiſſ. 
onem nobis præcipitur. J. N. J. S. 
[Which being returned up, the Clerk of the Petty 
[Ibidem.]J bag inrolls it in his office, and gives a certificate 0 
| memorandum thereof, for which he is paid 155. 10 
[And it is faid the whole charge comes 10 7 
[Ibiten.] gs. 24] Ne * | 
Net to ad with- * [Formerly theſe Maſters Extraordinary were fe- 
in20 miles of trained from doing any thing incident to their office 
Gs within five miles only of Londen: but by an order of my 
Lord Chancellor Clarendon they are now reſtrained 
from doing any thing within twenty mlles of 2 ; 


MONEY, 


1nd that it may appear whether they do or no, they are 
n the caption (which is the Maſter's certificate) to 
apreſs the name of the town and county where they 
bl fake any affidavit, or the acknowledgment of any 


in any 
plaint, 


Ty, ſee 
eld authentic, nor be admitted to be filed or inrolled. ] 


nd that not for the aforeſaid cauſe alone, but that if 
he party has made a falſe oath, it may be certainly 


tioned 
my" town where the. indictment, Ec. is to be laid. ] 


in thi 
C mor 
taking 


in tien bid the Maſters Extraordinary claim it as their 


dt.] 


1only 
ry that 


perfor » 
rmabl | 
MONEY. 
—— vw 
three Intereſt. 
ziniſter Anſwer. 


Chan- 


bring money into court, and he does it not, 
he Court, on motion, will limit him a day, by which 
e ſhall do it or ſtand committed; but before com- 


e COM 
pherein 
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ked or recognizance, otherwiſe the ſame ſhall not be [ Ord. ne. $3] 


[lt ſeems neceſſary that not only the time, but alſo Caption of an 
ie place, be inſerted in the caption of an affidavit; affidavit. 


[Commiſſions are frequently granted to take the 1 
xknowledgment of a deed in the country; though it ment of decas. 


I HERE, by an a interlocutory order, a party is to Paid iato court, 


t makeWſnitment, the order muſt be perſonally ſerved under 

i cal Wal, and an affidavit made of the ſervice. ] 

10 inf (Before a party moves to have money out of court, Taken out of 
iim betner it be in the hands of the uſher, or of a maſter, court» 


[this was before the flat. 12 Geo. 1.) there mult be 
eronal notice of the motion to the adverſe party; 


Petty-acept, by ſpecial order of the Court, it be for ſome , 

cate oH aon diſpenſed with, and notife to the clerk or other Lips. ae 
10d. te made ſuſhcient. ] \ 

to 78 [Money paid into court is ſometimes before bearing When paid out 


ſiereto, upon recognizance with two ſureties to abide 
fie further order of the Court on hearing: ? 

[Where the ſum was ſo ſmall as eight pounds, he 
Court, to fave the party the charge of the recogni- 
duct, ordered it to be paid, opon the party's giving 


\ 


aud to the party that ſeenis to have the beſt right of court, 


\ 


judgment 
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2 Har, 194. 
Hind. 494- 


Har, 195. 


Har, 196, | 


1þid. 


judgment at law in debt and a releaſe of errors, ang 


brought in again, Where the matter was denied, aut 


may be laid out and inveſted in Government Secus 


Court, that the ſpecifick ſum to which he is entitled 


party applying, and the Accountant-General's cet- 


MON E x. 


ſecond ſcire facias returned; to prevent the defendant”. 
| ſurrendering himſelf in diſcharge of his bail.) 23 
Money in court was ordered to be paid to a party ye 
he dies: his adminiſtrator moves to have it; the othe on 


party, on notice, oppoſed it. It was ordered, that upot 
producing letters of adminiſtration, the adminiſtraty 
ſhould have it.] 

[If money in court has been ordered to be paid o 
upon ſecurity, and a deceit has been put upon the 
Mafter in doing it, or that there be great reaſon 1 
fear the ability of the ſecurity, upon ſhewing this u 
the Court, the money will probably be ordered to be 


it was doubtful, the Court ordered it to be examined 
by another Maſter.] , 

But now all ſums of money ordered or decreed tt 
be paid into this court, muſt, purſuant to the ſtatute 
12 Geo. 1. be paid into the Bank, with the privity ul 
the Accountant-General of this Court, and placed u 
the credit of the cauſe; and any of the parties to the 
ſuit, where money is ordered to be paid into the Fant 
may apply by motion or petition, that ſuch moe 


ties, for the benefit of the parties in the cauſe, 
ITbe party entitled to money in this court, in orc 

to obtain the ſame, muſt give notice in writing, toal 

the parties in the ſuit, of his intention to move the 


may be paid or transferred to him. This motion mul 
be made upon the Maſter's report in favour of the 


tificate. 

Parties only, or their legal repreſentatives or aſſign 
can obtain money from the Accountant - General. e 
office. Repreſentatives muſt ſhew themſelves to | 
ſuch, by producing letters of adminiſtration, probaeſ n 
of the will, or aſſignment, as the caſe may be, befo 
they can receive the money. If a party cannot 4. 
tend to receive the money due to him, he may ene 
cute a letter of attorney, empowering ſuch perſon 2506 
pleaſes to receive the ſame, This letter of attorney 1 
uſually made out at the Accountant- General's office. 

Where money by order is paid into the Accountali 
General's office, to be placed in the Bank; till 4 
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[aid out according to the qirections of a decree, if 
u move for an application of this money, you muſt 
nt only have a certificate that the money was paid into 
ve Bank, but that it is in the Bank at the time of the 1 Atk. gg. 
gotion made. 
Money in the funds belonging to wards of the Court 
annot be transferred into the name of the Accountant- 
neral, to the credit of the cauſe, until the account 1 Bro. 56. - 
taken by a Maſter, and his report made. 
The affidavit, ſupporting a motion to pay money Aﬀidavit, | 
170 court, muſt ſpecify the ſum in the defendant's ro. 57. 


and 
dant' 


party 
> Othe 
t upor 
ſtrato 


aid ou 
on the 


ſon ds, or the motion will be refuſed. . 

this H When plaintiff moves for an injunction to ſtay I. 
| to ol. dings at law, he muſt bring the money which 

<0, an in diſpute, into court, If it has been granted for 1 Bro, 453+ 


at of anſwer, it will be diſſolved, unleſs the money = — — 


brought into court. . 

The Court will not order a balance, upon charge Balance. 
ad diſcharge in the Maſter's office, to be paid in 

efore the Maſter has made his report, notwithſtanding 

s certificate of the ſum. Sed vide 3 Bro. 6x7. 3 Bro. 48. 


aminec 


reed it 
ſtatute 
vity of 
aced tt 


; to the 

Ma. 
Fa The Court will now, immediately upon coming in 4. 
— the defendant's anſwer, order ſo much as he admits 


have in his hands of a teſtator's property, to be paid 

ito the Bank. It was formerly thought neceſſary for 3 Bro. 355. 
plaintiff to ſhew that the executor had abuſed his 

|, or that the fund was in danger from the inſol- 

nt circumſtances of the executor. 

Motion that plaintiff's ſolicitor, who had been 

wed with an order to pay a ſum of money, which 

; had received beyond his coſts, ſhould ſtand com- 

$ cl -iited, Lord Chancellor ſtated the practice to be, 3 Bro. 3-2- 
ut if you want a more ſummary proceeding than an 


N orc 
„ toal 
ove the 
ntitled 


— achment, you muſt move that the party bring in 

oct". money by a ſhort day, or ſtand committed. 

0 "BY The Court will detain money decreed to parties, 4 Bro. 430. 
mY pon application, of perſons having claims upon them. 

— : But the Court will not keep money in the hands o 


e Accountant-General after the party is entitled to 2 Vez, jun, 
, even at his requeſt. . Vide 2 Harr, 194. 
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counſel.] 


Of courſe, 


Special motions, 


I. 2866 1 


- MOTION. 
| "vids - 4+ 


Notice, &c. 


L A MOTION is a prayer or requeſt ore tenus of 


the party to the Court, either in perſon ot by 


[Some motions are of courſe, (that is,) where by; 
ſtanding rule, or the known courſe of the Court, 
thing deſired is to be granted without hearing the 
other party.] 20 

n theſe there needs no notice of the motion to the 
other ſide, nor ought counſel to oppoſe them.) 

[ There are others would be of courſe upon ſuppoſi- 
tion of the facts ſtanding fingle. But becauſe there 
may probably be ſome other fact or circumflance 
reſting in the knowledge of the parties, and which the 
Court cannot at preſent ſee, which yet oppugns the 
reaſon of the motion, they are granted only n/;, &e. 
If there be not notice of the motion, or if there be, 
yet all are not abſolutely granted. } 

[There are others not founded on ſuch general 
rule or uſage, and ſometimes beſides or againſt it, 
which are granted or denied, as the Court fees fit, 
upon the weight and reaſon of the matters, as it ap- 


| peirs upon the motion, or upon hearing of both ſides.) 


Notice of mo» 


tion. 


Affidavit of 
ſet vice. 


[Some of theſe, of ſmall moment and frequent, are 
generally granted without notice: if leſs frequent, and 
of more weight, then only niſi, if no notice.] 

{Such of them as are very rare, and upon extraor- 
dinary occaſions, will ſeldom be granted in any ſott 
without notice.) | 

[Notice of a motion muſt be given in writing, figned 
with the name of the party, his clerk or ſolicitor, that 
gives it. It muſt be delivered to the other party, oc 
bis ſalicitor (or at leaſt leſt at one of their houſes, 
though I have heard it ſaid, that this is not ordinarily 
good ſervice).; or, which is more uſual, it mpſt be ce» 
livered to the clerk in court, or left at his ſeat in the 
office, with his clerk or ſervant. ] | 

[ Before you move, affidavit muſt be made of the 


ſervice, and the manner of it, and the affidavit Lon 


nus of 
or by 


e by: 
urt, 2 


ng the 
to the 


poſt. 
there 
ſtance 
ich the 
ns the 
i &e. 
ere de, 


eneril 
aſt it, 
es ht, 
jt ap- 
ſides. 
t, are 
t, and 


traor- 


7 (ort 


igned 
, that 
y, of 
oules, 
narily 
e (Cs 
n the 


f the 
filed, 
and 


nous motion, have ordered ſo many days naiice to 

tte clerk in court, &c. as may be time enough to ſend 

tte client notice, and to have his anſwer if he be in 

tte kingdom; but hard to be found, or fo, ſhall be (rx. Alm. 42.] 


ng and motions only, except it happens to be the ſe - | 
ond day of the beginning, or the laſt day, ſave one, [or. ch. 53.1 
Withe end of the term. : i 


le firſt and laſt days of the term are only ſeal days, Ibid. 


MOTION. 


ind a copy taken thereof, if you think you ſhall need 
v prove notice.] | : 

Every notice of motion muſt be given two days Notice. 
it leaſt before the day on which it is to be made, as if 
he motion is to be on Thurſday, the notice mult at 
eaſt be on Tueſday.] If on Monday, the notice muſt 2 Har. 129. 
te on Friday, Sunday aar, no day. 3 

[Where notice is neceſſary, every thing the party 
noves for ſhould be expreſſed: for the Court will not 
dinarily extend the order beyond the notice: as, where 
wtice was, that the Court would be moved that the 
qintif might be put into poſſeſſion, and a receiver 
wpointed; the Court would not order that nothing 
hould be received by the defendant in the mean time; 
though the defendant did not defend the motion. | 

So, notice was given of a motion to ſuperſede an 
aummunicato capiendo, ' becauſe the Biſhop's ſeal was 
tot to the /ggnificavit ; which, upon the motion hap- 
ning other wiſe, the counſel would have inſiſted, that 
the excommunication was before the laſt general pardon : 
but the Court would not hear them to that, til] another 
iy, becauſe there was no notice given of this excep- 
tion, which there ought to have been, though there 
needed none of the other, which any one as amicus 
arie might have ſhewn, had it been true.) 

Said, if a party gives notice three times, that he 
vill move a matter, and yet does it not]; the ſame 
tice ſhall not be moved a fourth time; but [he ſhall 
ordinarily] upon production of the four notices [pay 
de other ten ſhillings coſts; but if it be a matter of 
weight, and many counſel are feed, the Court will 
order coſts to be taxed by a Maſter, ] 

[Notice of motion to take money out of court, muſt 
be to the party himſelf, except the, Court, upon a pre- 
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huficient.] rad | 
[During the term, every Thurſday is a day for ſeal» 


[30 are Tueſdays and Saturdays. Pref. Ord. So 


and 


[3 Px. Alm. 13.] 


Lr. H. ch. 33. 


only.] 


3 Bro. 366. 


needleſs and expenſive motions.] ä 


which will decide the merits of the cauſe. 


circumſtances of each caſe, renders it impoſſible to 


and days of motion}; but motions of courſe may be 
made any day at the riſing of the Court, and ſometimes 
ſpecial motions, 

[In vacation, ſeal days are only days of motion, and at 

appointed by the Lord Chancellor, —Yet the morning 
a'ter the term, motions are always made at the Rolls, 
upon ſuppoſal (I gueſs) that ſome may probably re 
main, which ſhould have been moved, but could not 
the laſt day of the term. ] 
[No motions are heard after the laſt general ſer 
after term, till the firſt general ſeal before the enſuing 
term. But things which require diſpatch may be pe. 
titioned for, and right will be done; for this court is 
always open.] 

[It has been ſaid, that there is ſeldom occaſion f- 
more than one motion in a cauſe, (viz.) for an in- 
junction for quieting poſſeſſion, or ſtaying ſuits at law; 
other motions being for the moſt part needleſs, or not 
tending to end, but perplex the cauſe; and a cauſ 
would be ſoon ready for hearing, if it went on in a 
orderly courſe by y ive and proofs, without being 
croſſed by frivolous motions.—W herefore the ſolicito 
ought to be very careful, not to lead his client inte 


[Many motions are now made touching the regu- 
lar iſſuing forth and execution of commiſſions, pro 
ceſs, and other matters of courſe, which heretofo 
were commonly referred to four of the fix clerks no 
in the cauſe, who, hearing the other two clerks towarc 
the cauſe, did eaſily determine the queſtion without 
delay or charge to the ſuit.}J g 2 

[Where by reaſon of the abſence of a counſel whe 
ſhould have defended a motion, the Court thinks fi 
to put it off for that time, the former notice is often 
ordered to be continued; ſo as the matter may b 
moved another day, upon notice to ſuch abſent counſel 


Said, on a day of motion after all were over, it bath 

been uſed, that the Regiſter read over in court, befor 

the Lord Chancellor, all the orders of the day.] 
The Court will not, upon motion, make an orde 


The variety of ſhapes in which motions are made 
in this court to obtain relief, according to the peculiar 


*, ſlate 


\ 
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every poſſible form in which a notice of motion 
i be given ; the forms of notices in the book re- 
d to in ordinary caſes, may be fo far deſcriptive 


ay be 
times 


nd ar the general outlines of a notice of motion, as to give 

rning ih idea to the young practitioner, of the form in which 3 Har. 1325 
Rolls, Wii notices are generally conceived. ; 

ly re 

d not 


— ** 


al ſex 
aſuing 
de pe- 
urt is 


NE EXEAT REGNO 


n fe 
in in- 
t law; 
or not 


þ (as the name imports) a writ to reſtrain a ſub- What, 
jet from going out of the kingdom. ] 

[by the common law any man might go out of the 

n at his pleaſure, without the King's licence, except 


cauſe ver interdicte d by proclamation, writ or mandate Nat. Br. 85. ] 
in a the privy ſeal or ſignet.] 

being [But by the ſtatute of 5 Ric. 2. c. 2. none except 

licitorfWW#s and other great men, notable merchants, and the 


(g's ſoldiers, were to go out without the King's 
xa] licence, ] 


t into 


regu - [Formerly this writ was ſometimes directed to the How d'reQted, 

, pto himſelf, ſometimes to the Sheriff or Juſtices of [ — — 0 
tofo Peace, or both; but now it is commonly directed Cl. Tot. 294-1. 
ts note Sheriff only.] 


oware 
jthout 


[Any one by ſurmiſe made to the Lord Chancellor, b. Na, Br. 85, 
V have this writ from the Queen.] g r. | 

[lt was formerly reckoned a writ of grace [on be- 

of ſubject] and uſed to be granted at the mere How granted. 
Aare of the Court, on affidavit or other matter, 

ing the party deſigned to go out of the realm, to 

other party's damage: yet it was ſaid, a defendant 

ud not have this writ on affidavit as a plaintiff 


y J 

it bath (it is ſaid to have been ſettled by the late Lord 

before er Vriglu, that it being a remedial writ, is as 

, upon due application by petition, or motion, to 

order Wanted the ſubjeR. ] + \ 
llt is now moſtly uſed where a ſuit is commenced in 

made court againſt a man, and he deſigning to defeat 

cular «ther of his juſt demand, or to avoid the juſtice 


ble to tquity of this court, is about to go beyond ſea, 
ſtate | U or 


| who 
As fit 

often 
ay b 
ounſel 


| 
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In what ſum 
marked, 


How executed. 


F. N. Br. 85. 


What curity. 


Hind, 612. 


Pois. 


ſuch ſecurity as the Court directs; and then he is di 


NE EX EAT REGNO. 


or however, that the duty will be endangered, if he 


goes.] 5 

If the writ is prayed, and the party, by anſwer 0 
otherwiſe, ſatisfies the Court that he is not going be 
yond ſea, it will not be granted, ] 


[The party that ſues it, commonly marks on th 


back of the writ in what ſum, the bond for yielding 


obedience to the writ ſhall be.] 


[7t is generally one thouſand pounds, or ſome great ſum, 
[It is an abuſe of this proceſs to break open door 


and take the party in bed; but yet the Court woul( 


not order him, for this cauſe, to be ſet at liberty.) 
[If the writ be ſued for the Queen, the party again 


whom it is, may come into this court, and (upon go 


cauſe ſhewn) obtain licence by letters patent, or b 
privy ſeal or ſignet, (which are called a paſſport o 
paſs,) any of which will excuſe him from contempt.) 

[If the writ be granted on behalf of a ſubject, an 
the party is taken, what is generally done is this: th 
party either gives ſecurity by bond, in ſuch ſum as i 


demanded; or he ſatisfies the Court by anſwering 


(where the anſwer is not already in, ) or by affidavit 
that he deſigns not to go out of the realm, and give 


charged. ] 

When a party is taken, he muſt give a bond tot 
Maſter of the Rolls, in ſuch penalty as is required b 
the writ for yielding obedience thereto, or ſatisfy th 
Court by anſwer, affidavir, or otherwiſe, that he hat 
no deſign of leaving the kingdom, or that he is nc 
indebted to the plaintiff in any ſum of money what 
ever, before the writ can be diſcharged. 

The preſent practice is for the deſendant to giv 
ſecurity to abide the decree, before the writ is i 
charged. which ſecurity is taken by recognizance be 
ſore a Matter, 5 

So a perſon taken by the Sheriff on a ne exeat reg! 
muſt enter into three different bail-bonds before he ca 
be ſet at liberty; viz. in one to the Sheriff, in one t 
the Maſter of the Kolls, and in a third to a Maſter | 
Chancery. | * *! 

(Whi'ſt this was accounted a writ of grace, if th 
party to whom the writ was, had anſwered and denie 


the equity of the plaintiff's bill, and the Court ſaw n 


cauſe'to the contrary, the writ would be ET 
| | U 


* 


Ane 

This 
ed. 
tion bei 
beyond 

A ut 
won t! 
lier a « 
keereed 
kefenda 
de ſure 


peſtion | 
r extat 
Kcount 
tlieves 
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[And ſo I ſuppoſe it now will. A" th 
This writ lies for a private matter, without bill ch. Ca. 116, 


T oi zel. As for client, on his ſolicitor's bill, on taxa- Co. Rep. 19. 
be ton being over- paid 60 J., ſoliciter being about to go 3 

h beyond ſea, Sed vide 3 P. W. 313. | Pree. C. 270. 
* A ſurety in a ne exeat regno is not to be diſcharged Sutety. | 


won the defendant's putting in his anſwer, not even 

ler a decree againſt the defendant, and commitment 

kereed againſt him; for if there be no danger of the 

&endant's going beyond ſea, being in priſon, then Prec. Ch. 230, 
te ſurety is no danger. | Yu 

A ne exeat regno lies to prevent one going to Scotland; To prevent ging. 
u which caſe the condition of the recognizance muſt N 
not to go out of the realm, or to Scotland. Sed vide ER 
(a, temp. Talbot 196. | | 

It lies alſo for a deſendant, in an account againſt a Ibid, 

d- defendant. | : 

This writ is not granted where the demand is at Ia what caſes, 
bw; for there the plaintiff has bail, and he ought not CS ee 
b have double bail both at law and in equity. But it 2 atk. 10. 
les for alimony decreed by the Spiritual Court, but Ob Ca: 115, 
pt before decree. 5 Ven Jon. 9s 
This writ was granted againſt a married woman, end feme 


4 eecutrix, the defendant, her huſband, having left -e 

\ ebingdom and taken away his effects. 3 Alk. 409. 
Will not lie if defendant is going to a place ſubject In what caſes, | 
ede Jaws of England, and where his effects are. nnn 


Not granted for the wife againſt her huſband in Noton bebalf tf 
rect of a demand ariſing by virtue of a marriage ſer. n. Hats. 
lement, whereby the defendant obliged himſelf to ſe- 
urea ſum of money out of his real and perſonal eſ- 
lte, as a proviſion» for his wife in ce ſhe ſurvived 1 Alk. 528. 
lin: as the contingency might never happen. 

On motion to prevent the defendant's going out 
the kingdom till he had put in his anſwer, the Court 
ered that he ſhould give ſecurity by his clerk in 
wurt, to be approved by a Maſter to abide the de- 2 Ack. 66, 
tree, g ; 
| The plaintiff muſt ſwear poſitively that the defendant How granted, 

# ndebted to him in a certain ſum, or the writ can- 2 — 499" 

dot be indorſed; — and ſtate good grounds for the ſug- 28 hf 
kellion that he means to abſcond, or the motion for a 

* exeat regno cannot be granted, if the bill be for an 3 Ak. or. 
count only, and the plaintiff ſwears that he verily 39%. 49 370. 

leves the balance in his favour will amount to o 
duch, it will be ſufficient. 

8 U 3 | A ne 


NON COMPOS MENTIS; DUMB. 
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x Bro. 376. A ne exeat regno never can be granted, but upon 
3 Bro. 218, clear demand, and no equity can ariſe here from 
; contract legally ſatisfied in a country where it aroſe. 
3 Bro. 17. The affidavit of the wife, in ſupport of an applies No 
x Ver. jun. ag. tion for a ne exeat regno againſt her hufband, cannot fi 
received. which 
If it appear to the Court that a bill for a ne u mul 
" regno muſt be diſmiſſed for want of parties, the modo lor at 
3 Bro. 23. for a ne exeat regno will be refuſed, ordinal 
Writ of ne extat regno obtained by one inhabitant ¶ ¶ nuſt b 
3 Bro. 218%, Antigua againſt another, upon a bond ſtated in the vill in 
to be loſt, diſcharged, on giving ſecurity to abide i Befc 
decree. - of the ſ 
Where plaintiff has two demands on defendant, M . davi 
one liquidated, the other matter of account, the writ ¶ (ce of 
3 Bro. qz27- ne exeat regno ſhall be marked for the former demanWte day 
| only. | F 3 tp be 0 
1 Ves. jun. 96. Ne exeat regno diſcharged, upon paying into cou luda 
the ſum for which it was indorſed. And 
4 Vide Done's Caſe, I P. W. 262. every { 
| | therein 
Fr order b 
NON COMPOS MENTIS; DUMB, & 
VIDE 
Witneſs. 
Anfwer. not to t. 
Guardian. pening | 
| 3 the excc 
— 124+ [A DUMB man hath been ordered to anſwer don; b 
Toth. 140] os bill.) 1 | mother 
O—Uu interr tories, * excer tic 
| | 0 —— 2 ſenſeleſs, ſo that he cant 110 
[Cary, Rep, jnſtruct his counſel to draw his anſwer, ſhall not I di 
132.1 put to anſwer.] | : . Notic 
N One through great age being deprived of his 2 be giver 
and being almoſt non compos mentis, was * t preyic 
3 F. w. 11. Anſwer by his guardian, the demand in queſtion dei de der 
1a notit. ſmall. . PR 
in 
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. 

on 

ans NOTICE. 

e. ; | 

vice 10TICE of motion muſt be given in writing, and How ferved: 

lot þ N ſigned with the name of the perſon who gives it, 2 
which is commonly the party's clerk or ſolicitor, and 

n muſt be delivered to the other party or his ſolicitor 

otiof (or at leaſt left at one of their houſes, though it is not 


xdinarily good ſervice) ; or, which is moſt uſual, it 
nuſt de delivered to the clerk in court, or left at his 
fat in the office with his clerk or ſervant. 

Before the motion is made, affidavit muſt be ſworn Afidavit of ac- 
i the ſervice of notice, and of the manner of it, and the _ 
fidavit filed, and a copy thereof taken; and every no 
tice of motion muſt be given two days at leaſt before 
the day on which it is to be made; as if the motion is 
v be on Thurſday, the notice muſt be given at leaſt on 
Tuſday, and the affidavit thereof filed on Weaneſday. 

And where notice is neceſſary, it muſt be in writing: Where neceſ- 

every thing the party moves for ſhould be expreſſed =_ 
therein: for the Court will not ordinarily extend the 
order beyond the notice; as where the notice was, 
that the Court would be moved, that the plaintiff 
might be put into poſſeſſion, and a receiver appointed, 
the Court would not order that nothing ſhould be- 
received in the mean time, though the defendant did 
not defend the motion. 
So notice was given of a motion to ſuperſede an 
aummunicato capiends, becauſe the Biſhop's ſeal was 
not to the ſignificavit z which, upon the motion hap- 
pening otherwiſe, the counſel would have inſiſted, that 
the excommunication was before the laſt general par - 
don; but the Court would not hear them to that till 
mother day, becauſe there was no notice given of this 
exception, which ought to have been; though there 
needed none of the other, which any one as amicus 
Girie might have ſhewn, had it been true. 

Notice of motion to take money out of court, muſt Taking money 
de giyen to the party himſelf, except the Court, upon 2 „ 
L previous motion, has ordered ſo many days notice io 
the clerk in court, c. as may be time enough to ſend 
de client notice, and to have his anſwer ; or if he be 
in the kingdom, but hard to be found, &c. ſuch no- 
ice may be ordered to be ſufficient, 

a Ms U 3 Where, 
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ra Where, by reaſon of the abſence of a counſel 


w an 
nued, = ſhould have defended a motion, the Court thinks I — 
Cur. Can 424. to put it off for that time, the former notice is often egit 

ordered to be continued, ſo as the matter may de an 

moved another day upon notice, to ſuch abſent ccunſe/ uge. 

only. n [N 

Colts, Ibid, If a party give notice three times that he will move Regil 

a matter, but does it not, he ſhall ordinarily pay the to th: 

other 105, coſts; but if it be a matter of weight, Court 

and many counſel are fee*d, the Court will order coal tone, 

to be taxed by a Maſter, alſo, | 

Notice of motion given by ane not allowed to 24 jon 

3P, Will, 103. as a ſolicitor, not good. | office, 

(7 

— 2 any 0 

as 

| | (be he 

O R D E R. mind 

ceve 

VIDE duty, 

Decree. 1 

the R 

[(þRDERS are ſometimes about the commencement 4 g 

of a ſuit; ſometimes touching the proceſs and "is 

proceedings in it; other times with reſpect to the end ow" 

and fruit thereof. 5 0 

General. [Some are general and ſtanding ones.] 7 If 

- [Others are ſounded on the general ones; and . 

others again are upon particular circumſtances;— * 

N And,] ' y 0 

* Both theſe are commonly on petition or motion of 77 
ſome of the parties in a cauſe or ſuit, or of a party * 

about to commence a ſuit but they are ſometimes An 

upon the petition or motion of another party that is 5 w 

ſome way intereſted in the cauſe, or affected by it.] "a l 

By conſent, Sometimes they are by conſent of parties; and "h 

then they are commonly beſides or beyond the law ar * 

commou uſage of the Court.] OILS 3 Nog 

Tnterlocutory, (Some orders ate interlocutory; others decretal ar 17 

| | *final,]... ith A boots” od e eee te * | 

By whom drawn. *. order muſt be drawn up by the Regiſter, & 

w bo (at in court and took notes or minutes thereof ang 

in his book, when the ſame was pronounced] 00h 

(Which, that it may be the better done, the Solj- * 


| Fitgr ſhould, after the riſing of the Court, if the = 


3 


Ll 


ORD E R. 


Regiſter to either party without keeping a copy by him; 
w the end that if the order be not entered, yet the 
Court may (if needful) be informed what was formerly 


alſo, that knowledge of orders be not kept too long 


office. 
[The Regiſter upon delivery of the draught of 


any order to the counſel, &c, of either party, is not to 
relpeR the inteclineations or alterations of the counſel, 
(be he ever ſo great,) further than to be truly put in 
mind of what was delivered in court; and ſo to con- 


ceive and frame the order according to his oath and [ Toth. 4o.] 


duty, without any other or further reſpect. ] 
[If there be any doubt of the meaning of minutes, 
the Regiſter gives the clerk or Solicitor, who deſires 
ene WJ iff order to be drawn up, a ſummons to the clerk or 
and dolicitor on the other fide, appointing a time for both 


end {des to attend him, in order to ſettle it.] 
(If by this means it cannot be ſettled, the Court 
mult be applied to, to explain the minutes.] | 
and [If the order be of courſe, the Solicitor generally 
— "ks it ſufficient to draw up his minutes of his own 


head, as ſuch matter is commonly ordered, and give 
them to the Regiſter's clerk to draw up the order by. ] 

[An order drawn up by the Regiſter muſt be givea 
dis entering clerk to be entered; which done, the Re- 
giter will fign and paſs it; and then it is pertectly 
wthentic, and you may, when there is occaſion, ſerve 
tte other ſide therewith, (i. e) give the other notice 


Jou may read it in court, Sc.) 
[This is to be under ſtosd of interlocutory orders, and 
ſuch like.] | . 
[The kegiſter is to ſet down orders, as they ate 
d onounced by the Court, truly at his peril, without 


ance to explain his meaning. | 
[Aud regularly, no order made in open court is to 
U | 


4 


te any thing ſpecial, go to the Regiſter's office, and 
there take a copy of the minutes, and give them to the 
Regiſter, and explain them to him; ſo that he may 
in the order up right, and to his client's juſt advan» [com. Sol. 43 ] 


e.] 
N draught of any order ſhall be delivered by the 


done, and not put to a new trouble; and to the end 


hom either party, but may preſently appear at the [Toth, 39.] 


of it, by ſhewing it, and delivering a copy thereof; or- com. Sol. 4 


troubling the Lord Chancellor by any private attend- (Tab, 39-] 
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de altered, eroſſed, or explained upon any petition | 
but ſuch order may be ſtayed by petition for a ſmall 
Ia roth. 34.39. ] time, till the matter may be moved in court, } 

[Yet if a Regiſter draw and paſs an order, contra 
to the intent and direction of the Court, the Lord 
Keeper or Maſter of the Rolls, he, before whom it was 
moved, will ſometimes upon petition (when, I ſuppoſe, 
the ſame cannot be moved in time, as in vacation, 
appoint a day for both ſides, with the Regiſter, to ſettle 

{1Px, Alm. 124] it.] . 
[All orders drawn up by the Regiſter are to be 
[Ibis.] ſigned and entered in due time.) 

[Yet if an order be entered, they often omit the 
Regiſter's hand to it, except it be of great moment, 
as a decretal order, or ſo, and think it well enough.] 

[ Put it is good to obſerve the rule.] 

[Said, no orders but final and decretal ones may be 
com. Att. 447. received to be entered After eight days, from the day of 
om. Sol. 45-] pronouncing them.) | ; 

[After orders are entered, they may not upon any 

| occaſion whatſoever be in anywiſe altered, without 
[Com. Sol. 44,] ſpecial order and direQion of the Court.] 

LWhere any order is had, and a former order any 
way material for the Court to take notice of was 
made in the cauſe touching the ſame matter, and which 
the Court, upon moving for the later order, was not 

| truly or fully informed of; no benefit ſhall be taken 
(Com, 81, by the later order, which the Court will upon motion 
Tocb, 38 Quaſh or alter as ſurreptitiouſly obtained.) 
{Wherefore the Regiſter, in drawing up a preſent 
order, doth always mention ſuch next preceding order, 
which the Solicitor ſhould take care be fully and truly 
: recited | leſt any omiſſion or miſtake in the recital 
Icom. Sol. 43. ] ſhould occaſion damage to his client.] 
| [An order againſt, or out of the general rules or 
courſe of the Court, muſt expreſs, the ſpecial reaſons 
[+ Toth. 38.] moving the Court to vary from the general rules, &c.] 

[ Juſt before the riſing of the Court, you may move 
to have an order ni cad, &c. made abſolute, which 
the Court commonly grants; provided cauſe be not 
ſhewn before the Court riſe; yet if moved early in the 
day, it has ſometimes been refuſed, and the party bid 
to move it at the Rolls in the evening: becauſe the 

| party has all the day, during the fitting of the Court, 
[1Pz, Alm. 41.] to ſhew cauſe, ] * 4% [Aq 


OR D E R. 
[An affdavit of the ſervice of the order is neceſſary 


tion; 


ſmall to ſuch motion. ] 5 

[Without motion, ſuch order niſ, &c. is not abſe- 
tra hte, though no cauſe be ſhewn ; except it be expreſsly 
Lord ad in the order, wi: hout further motion.] 


Was 
poſe, 
on, 
ettle 


till ome time after the day given to ſhew caule, you 
muſt not only produce an affidavit of the ſervice of the 
order, but a certificate from the Regiſter, that no cauſe 


none ſhew cauſe, the Court makes it abſolute, ] 

[An order ni founded on affidavit was obtained 
no notice having been given of the motion: at the day 
to ſhew cauſe, the adverſe party's counſel ſhewing 
1 cauſe, inſiſted that the affidavit ſhould have been men- 
tioned, and referred to in the order ; that ſo the party 


be might have been able to anſwer it, which he could not 
ol now do, knowing nothing of it. The Court ſaid, if 
the affidavit had been ſince the order, the adverſe party 
any muſt have had time to anſwer it: but being otherwiſe, 
out WF the party was allowed to go on with the motion, 


though the counſel on the other fide much oppoſed 


1. 
[If the fide which draws not up an order beſpeaks 
a copy of it drawn up, but not paſſed ; four days are 


en it.] 
on [A ſubmiſſion to an award may be made an order of 
this Court, per'g Will. 3. cap. 15. 
nt If he, upon whoſe motion, or for whoſe benefit an 
er, r is made, does not draw it up, Cc. he cannot or- 
ly dmarily make any uſe of it, or have any benefit by it.] 
al [Yet where a bill to redeem the wife's inheritance 
was diſmiſſed with coſts for want of proſecution, the 
or order not drawn up, the plaintiffs pray to retain the 
ns dill; the defendant makes affidavit of the huſband's 
J being beyond ſea, and prays, that before the bill be 
'  frtained, the plaintiffs may have the coſts of the dif- 
h miſſion, Sc.] | 


; [The Court ordered the plaintiffs to give ſecurity, 
fo redeem and to pay the coſts on the diſmiſſion, if 
Wy 7 taxed, elle not, and then the bill to be re- 
tained. | . 

{But the general courſe is, that if either party will 
make any uſe, or expeR any benefit by an order, it 
aut be drawn up and perfected. | 

[Orders 


[If you move not to make ſuch order a abſolute, 


allowed to return it with objections if he has any to 1 Px, Ala, 42. 
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is ſhe wn to the contrary. And if then, upon moving, [1P.Alm.qo ] 


258 


ORDER. 


[Orders aſter decree paſſed are never to retraQ from 


[3Px.Alm. r1.] the decree; but to carry it on with effect.] 


Service. 


Diſobedience of 
an orcer, 


By whom diſ- 
charged. 


[The uſual way of ſerving an order is to ſhew it to 
the clerk or Solicitor on the other fide, and give him 
a copy of it; or to leave a copy of it with ſome perſon 
attending the clerk's ſeat in the office, and ſhew him 
the order. But till the order under ſeal be ſerved on 
the party himſelf, he is not erdinarily brought into 


contempt, nor to be committed for diſobedience. ] 


(Yet, in caſe of an order made againſt a Solicitor, 
or other perſon, or miniſter attendant to the Court, it 
is ſaid to be otherwiſe; becauſe he is ſuppoſed to be 
preſent, and know, or eaſily able to inform himſelf 
with certainty of what paſſes in court. ; 

[An order for payment of coſts, or other money, 
muſt be perſonally ſerved, and the coſts demanded ; 
and if the party to whom money is payable ſerves not 
the order himſelf, he muſt give him that ſerves the or. 
der a letter of attorney, or like authority, to demand 
and receive the money.] 

[ Diſobedience to an order, which enjoins the not 
doing of a thing, is looked upon as a greater contempt 
than where ſomewhat is commanded to be done: the 
firſt being always in a man's power ; the other not 
ſo. | 

An order made by the Lord Keeper may in court 
be diſcharged by the Maſter of the Rolls when he 
only is ſitting there.] 

[But if it be a matter of difficulty, he will not ordi- 
narily meddle with it, except by conſent of parties.) 

[Where a cauſe has. been debated upon the hearing 
of both parties, and opinion hath been delivered by the 
Court; and, nevertheleſs, the cauſe referred to treaty; 


the Regiſters are not to omir the opinion of the Court 


in drawing the order of reference, except the Court 
do eſpecially declare that it is to be entered-without 
opinion either way. In which caſe, nevertheleſs, the 


Regiſters are, out of their ſhort notes, to draw up ſome 


[Toth, 38.] 


more full remembrance of what paſled in court; to 
inform the Court if the cauſe ſhould come back not 
agreed. TIA | ; 
[If you move to diſcharge an order, you ought to 
have it drawn up an@ready to ſhew the Court; that 
the Court may ſee and judge of the order, and ihe rea- 
ſons upon which it was made.] f 3 


Where there has been an order that a cauſe ſhould 
fand over indefinitely, it does not imply that the cauſe 2 Alk. 2. 
js put off only to the next term, i 
The parties intereſted in an order for the appoint- Contempt, 
ment of a Receiver, print it with a recital of the ma- what. 
terial facts in the cauſe, relative to the order, This is . 
not a contempt, but highly diſcountenanced by the 2 Alk. 488, 
Court, 
To enter an order nunc pro tunc is a motion of courſe, 
where the party comes recently; but after a length of ; Ak. 521, 
time there ought to be notice of ſuch motian. | 
An order made on a petition cannot be diſcharged 2 Vez, 213, 
on motion, unleſs ex parte. | | 
Where an order is made upon hearing counſel on Service. 


both ſides, there is no occaſion to ſerve it. Moſely 202. 
Solicitor's aſſent to interlocutory orders may bind, ut. 
but not to a reference finally to determine. 1 Ch. Ca. 37, 


A miſtake in the title to an order, amended, though Miftake. 
zzainft a ſurety that gave a recognizance to abide the 2 Vern. 376. 
order upon, the hearing, 


* 9 —_— 4 * 


PARTIES TO THE SUIT. 


VIDE 


Witneſs. 

Proofs. 

Baron and Feme. 
Aid Prayer. 
Truſtee. 


(JN all ſuits great care ſhould be had, that there be 

proper parties for and againſt whom the Court 
may reſpectively make a decree; and alſo that there 
be all neceſſary ones: for if upon the face of the bill 


it appears, that any of theſe are wanting, the defend- 


ant may for that cauſe demur: or if he does no”, yet 
the Court many times upon hearing will not, for want 
of them, proceed to a decree: or if it does, the decree 
may be reverſed: or if it be not reverſed, yet none but 
the parties to the ſuit, and thoſe claiming under them, 
vs bound by it.] | 

| | [Each 


_ PARTIES. 
[Each party ſues and defends either at his own 


charge, or without charge in forma pauperis. 

[The ſuit is ſometimes proſecuted and defended in 
each party's own name only, ſometimes by another 
as next friend, guardian, c.] | 
(It is either in the party's own right, in the right of 
another, or in both.) | 

[Of the ſecond ſort are ſuits by executors, admi. 
niſtrators, truſtees, huſbands, and ſuch like.] 

[Of the laſt ſort are ſome by baron and feme.] 

Ordinarily, ſeveral plaintiffs may not join for 
different cauſes; nor may ſeveral defendants be put in 

ler. H. ob. 6.] one bill, where the cauſe and charge againſt them is 
_ altogether different.] 
Vet ſometimes for avoiding multiplicity of ſuits, 
and to bring all parties who may be affected by the 
decree, before the Court, the ſuit is by parties who 
have ſeparate rights and intereſts, as deviſees, legatees, 
creditors, and ſuch like.] * 
Care ſhould be likewiſe taken, that whoſoever ſues 
in his own right, ſhould have no legal diſability upon 
4 i him, as outlawry, excommunication, an alien enemy, 
q Oc. for if be has any, it may be pleaded, ] 
| [But ſaid, where alien enemies by permiſſion come 
here for refuge, and live peaceably, the Court will 
greatly diſcountenance a plea of alien enemy.) 
If the legatee of a term ſues for it here, the exe- 
cutor muſt be party, though he hath aſſented to the 
[1 Ch. Ca. 7. ] Jegacy.] : | | 
| { Ordinarily, the wife muſt not ſue without her huf- 
band: yet, in caſe of ſeparation, or ſome unreaſonadle 
dealing. of the huſband, or bis being beyond ſea, ſhe 
[CaryRep 124.] may. Vide Earon and Feme, Plea. ] 
[Said, in ſome caſes a truſtee may ſue in his own 
[Toth, 187. name; but ordinarily cui que tru/? muſt be a party.) 
. [Said, by motion of courſe, either plaintiffs or de- 
| fendants may add parties before anſwer.] 
[Plaintiffs may be ſtruck out of the bill any time be- 
fore hearing; ſo that thoſe left are ſufficient to anſwer 
the coſts; or if they be not, yet it may perhaps be al- 
lowed upon giving ſecurity to anſwer the coſts. ] 
[So a deſendant may be ſtruck out any time before 
bearing; but if it be after appearance, it will be with 
coits ; the bill as to him being diſmiſſed. } 
| [It a defendant, Cc. be added after pan, 
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cauſe as to him muſt be heard upon bill and anſwer 
ly. 
* a defendant has anſwered, his name may, 
the plaintiff's motion, be ſtruck out of the bill.) 
[So if a defendant, by anſwer, diſclaim all intereſt 
in the matter in queſtion, or appears to be a diſin- 
tereſted perſon, his name may commonly be ſtruck 


Diſclaimer. ] 

[A defendant examined in chief, (viz.) as a witneſs 
to the matter in iſſue, by both the plaintiff and defend- 
| is ant, before hearing, may be examined on account after 

| hearing, if there be no order made to the contrary 


its, upon the bearihg.] 


the [Any time before examination the Court will ſuffer 
ho the plaintiff to amend his bill and add parties; and 
es, without coſts if there be no plea or demurrer, and fo 

2s the addition be not ſo great as the defendant will 
es need a new copy of the bill, nor need put in a further 
on anſwer, and that the plaintiff amend the defendant's 


, copy according to the addition, &c.] 


[Said, the Court will, after publication, and any 


me time before hearing, upon cauſe ſhewn, ſuffer parties 
il WY to be added.] 

[Said, after a decree, and before it is inrolled, per- 
e- ſons intereſted may, by petition, be made parties and 
he let into it, if their right be interwove with the other 
plaintiffs, and ſettled (in the general) by the decree ; 
they paying the plaintiffs a proportionable part of the 
charges of the ſuit, &c.] 

[1f, before hearing any of the parties, plaintiffs or 
detendants, die, or if a feme plaintiff marry, the ſuit 
abates, and muſt be revived by bill: if after hearing 
and decree inrolled, it is revived by ſubpœna ſcire facias 
ordinarily, Vide Subpana Bill.) | 

[If one be named plaintiff without his privity or 
order, he may come into court and renounce the ſuit ; 
or he may give a watrant under his hand and feal to 


to him, and it will be diſmiſſed accordingly.) + 
[A purchaſer exhibited his bill here to be relieved 


judgment at law had recovered the purchaſe money, 
levied it upon the bail, to whom the Court at law 


counſel to move and conſent that the bill be diſmiſſed; 
or, if there be more plaintiffs, that it may be diſmiſſed 


againſt a fraudulent vendor, who by a furreptitious 


7 | had 
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out at the requeſt of either plaintiff or defendant. Vide [Pr. N. Ch. 221 
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All Per ſons inte- 
refed. 


3 Bro, 229. 
Arbitrators, 


a Vern, 380. 5 
a Atk. 396. 


Hence. 


2 Bro, 225, 


Agror. 
1 Vea. jun. 463. 


| Anſtr. 651, 


Atto ney-Gene- 


ral, 


3 Ark. 277, 


1 P. w. 445. 


PART IE S. 
had therefore ordered reſtitution. Upon conſent of 


the plaintiff and defendant in this court, the mone 
levied was by order paid into a third perſon's hands, 
who was to ſee if he could end the matter between 
them by reference. If he could not, then the money 
was to be repaid into this court, ſubject to order of the 
Court. He does not end it: the vendor prays the | 
money may be brought into court, | The bail oppoſe 
it, becauſe he was neither party to the ſuit nor order; 
yet the Court ordered the money to be brought in ac. 
cording to the former order.] | 

Bill as to the moiety of a reſidue ; the other moiety 
was given to A. (one of the defendants) for life, and 
upon her deceaſe, to ſuch perſons as ſhe ſhould appoint, 
and in default of appointment, to certain other perſons, 
who were thought neceſſary parties, notwithſtanding 
their intereſt was upon ſuch a remote contingency. 

In a bill to be relieved touching an award made by 
ſome of the members of the Eaft India Company, con- 
cerning the quantum of freight due to the plaintiff 
from the company; the arbitrators and ſome of the 
particular members being made defendants. "They 
demurred to the whole bill, and demurrer allowed. 

Bill againſt a truſtee (in a mortgage deed, by which 


an annuity of 30. per annum was ſecured 10 plaintiff) 


who had aſſigned his truſt; the. aſſignee ought to be 
made a party; as the decree ſhould be firſt againſt 
wo, and the truſtee to ſtand as a ſecurity. 


Io a bill by affignee of a judgment, aſſignor is a 


neceſlary party. | | | | 
One of two joint executors and reſiduary legatees 


_ aſſigned his intereſt, and died; the aſſignee filed a bill 


to have half the reſidue transferred to him, The repre- 
ſentative of the aſſignor need not be a party unleſs 
there appear any doubt of the validity of the aſſigu- 
ment. 2 IT — 

Attorney-General need not be a party to a bill re- 
lating to a private charity, ſuch as a voluntary ſociety, 
to provide for the members and their widows by 


weekly contributions. 


J. S. owed the plaintiff 1001. and the defendant Fry 
owed J. S. 1004. on note, and the plaintiff having 


outlawed J. S. brought a bill againft J. S. and Fry, to 


have this 100/. paid. The Maſter of the Rolls de- 


clared that the plaintiff could have no title WY 
| W 's 


. ” 
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it under the Exchequer ſeal, all the perſonal eſtate 2 P. W. 269. 


of 7. S. being veſted in the crown by the outlawry, 
od put off the cauſe in order that the plaintiff might 
et ſuch grant, and make the Attorney-General a 


Bunb, 38. 


ty. 
7 Bill to eftabliſh a will and to perform ſeveral 


truſts, ſome of them relating to charities. The 
jill was brought by ſome of the truſtees againſt 
other truſtees, and ſeveral ceſtui que truſts. The 
Attorney-General need not be made a party; and 
1 difference was taken where truſtees of the charity 
ne appointed by the donor, and where no truſtees 
are appointed, but the lands deviſed immediately to 
charitable uſes 3 in the latter caſe there can be no de- 
cree, unleſs the Attorney-General be made a party; 
but otherwiſe where truſtees are appointed by the 
donor, - a 


Monill v. Law- 


ſon, Trin. 
5 Gen, 

4 Vin. 500. 
pl. 11. 


Anceſtors of plaintiff had a yearly rent of 10 marks 


' ſuing out of the manor of Newport Fagnel in the 


county of Bucks, and payable to them and their heirs; 
and this manor afterwards coming to the crown, upon 
a petition exhibited before Hen. 8. in bis court of aug- 


{ mentation, it was decreed by the Court, upon ad- 
ice had with the Juſtices of the Common Pleas, that 


the rent ſhould be paid by the King, his heirs and ſue- 


ceſſors, by the hands of his lord ot the manor to the 
Receiver-General of the county, and now the manor 


being granted out of the crown to the defendant's fa- - 


ther in fee, with a covenant to make an allowance to 
the patentee for that rent, or to the like effect; relief 


vas prayed by the plaintiff againſt the patentee, and 


granted per Curiam, without making the Attorney- 
General a party, pg a gee mated 

A mother of a baſtard, by her will, gave all her per- 
ſonal eſtate to the baſtard, and made H. and C. execu- 
tors; mother died: baſtard died inteſtate, without 
wife or iſſue; one of the exedutors brought a bill 
againſt the mother of her that was the mother of the 
baſtard, and who had in her hands the baſtard's por- 
uon, praying an account of the ſame. - The detend- 
ant, the mother of the child's mother, demurred for 
want of parties, in regard the adminiitrator of the 
baſtard and the Attorney-General ought to have been 
drought before the Court, Lord Chancellor — The ex- 
ecutor of the baſtard's mother is entitied to the perſons) 
e tate 


Hard. 181. 
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3 P.W. 33. 
4 Bro. 38. 


Anſtr. 768. 
Heminifir ator, 


Y P. W. 349» 


Barn. 320. 
Bankrupt. 


2 Vern, 32 


title, he can give a good diſcharge to defendant, 


demurred, and demurrer allowed. 


| eftate, the defendant demurred thereto, becauſe the 
. bankrupt was not made a party. Demurrer allowed. 
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eſtate of his teſtatrix; and though this may be in 
truſt for the baſtard, yet as the executor has a legal 


Overruled demurrer. 

Where a legacy was given to a charity, upon a bill 
for an account, it was held neceſſary. to make the 
Attorney-General a party. | 

In a bill to eſtabliſh a modus where the rector is an 
eleemoſynary foundation, of which the King is viſitor, 
the Attorney-General need not be made a party, 

Bill by plaintiff Orlando Humphreys, againſt his 
father Sir William Humphreys, for an account of the 
perſonal eſtate of Colonel Lancaſhire deceaſed, who 
by his will, gave 10, ooo l. to his wife Helen and 
daughter Helen, and diſpoſed of the ſurplus, one-third 
to his wife, and two-thirds to his daughter, and leſt 
his wife and brother executors; defendant married 
Helen the wife, plaintiff married Helen the daughter; 


_ defendant made a large ſettlement on the plainti his nd the 


he life, 
10001, 

wed h 
Uunvle; 


ſon on his marriage. Plaintiff falling out with his fa- 
ther, brings this bill for an account of Colonel Len- 
caſhire's perſonal eſtate. At the time of filing the dill 
Helen, the defendant's wife, was dead, and alſo the 
brother, who was executor of Colonel Lancaſhire, ſo 
that there was no executor or adminiſtrator of Colonel 
Lancaſhire before the Court, and therefore defendant 


| "Phere was an objection made for want of parties, for 
that the adminiſtrator of the huſband was not made 2 
party; but the wife being called adminiftratrix in the 
bill, and having, by her anſwer, confelled that ſhe 
had poſſeſſed the perſonal eſtate and diſpoſed of it, and 
being the perſon by law entitled to adminiſtration, 
though ſhe denied by her anſwer that ſhe had taken 
out adminiſtration, the Court overruled the objec- 
tion £ 


A perſon may be allowed to bring a bill as admi- 
niſtrator, before adminiſtration actually taken out. 
A bill being exhibited for diſcovery of bankrupt's 


It is a general rule that no one need be made 4 
party, againſt whom, if brought to a hearing, the 
plaintiff can have no decree ; thus a refiduary legate® 
need not be made a party; and for the ſame ven, 
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14 bill brought by the creditors of a baakrupt againſt 
theaſignees under the commiſſion, the bankrupt him- 
{if need not be made a party; nor is it neceſſary now. 


mecutor for an account of aſſets, and for ſatisfaQion 
tis no objection for want of parties, to ſay he has not 
hought other bond- creditors, or creditor of a ſuperior 
ture before the Court; for any one bond- creditor 
zay bring his bill; as the Court decrees only an ac- 
bunt, and dire4s the executor to pay in a courſe of 


vis WWinioiftration z and then the executor may before the 


he later ſet forth, as he is conuſant of the eftate and 


ho Wtondicion of teſtator; what debts are prior to the 
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3 p. W. 411% 
in notis. 


Where 4 bond-creditor brings a bill againſt an Bend creditor, 


nd intiff's, which he is obliged to pay as having a 3 Alk. $72: 


ird i preference: _ 

eft Admiral Lefock makes two inſtruments, one a deed 
ied Wh way of agreement between him and the defendant 
r; It, the other a will; by the deed he puts 40007. 
his ino the hands of Mont, to pay to the Admiral himſelf 
hr life, an annuity of 160/.; and afterwards, to pay 
1000, a- piece to Peacock and Cockburn, if they ſur- 
wed him; and an annuity of 1001. for life; to Mrs. 
bunt his houſekeeper, if ſhe ſurvived him; the re- 
due to Mont, and if the annuity of 160 J. be, unpaid 
ler any quarter-day, Mont ſhall repay the 4000 J. to 
Mr. Leftork himſelf, to be placed out in the names of 
Wh and Monk: by the will, he makes Mink execus 
br and reſiduary legatee; after his death Mont made 
payments, but diſcontinued them on notice of a 
ond-creditor, apprebending that there would not be 
cient to pay that and the others alſo; which occa- 
wned the preſent bill by three perſons claiming the 


at they had not made the bond-creditor a party, who 


on does not prevail, and if allowed, might make an 
convenient precedent; v.\ 


o 


zpt's , South Sea ſtock, and accepted it n the Sat- 
the e books ſoon after he bought it, [bere was another 
ed. W's. owner. of ſome Sonth-Sea itock at ſame time: who 
de by the deſcription of J. 8. of X. . S. of K. 


ie 10004, of J. S. the Governor plac o his 
dount in the South - Sea books, under the deſcr ption 
1090 /. Sautb- Sea belonging to J. 8. of X. In 
1 » X 1725, 


| 


def of the truſt ariſing under the deed; Objection 


ut alſo filed his bill; Lord Chancellor The objec 1 Ves. 137, 


J. 8. late a Governor in the Ee, Indies, bought Broker: 
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| 1725, J. S. of K. transferred the 10001, to his broker 


B. to fell it, which B. did; Governor J. S. died, | 
when the fraud was diſcovered; J. S. Governor's Wil iis, 
widow demanded the 1000. of J. S. of X. who vet 
Barn. 314. confounded and died the day after: bill by Governors be 
: widow againſt adminiſtrator of J. S. of X.; and the Bi 


South-Sza Company objected g. the broker ſhould 
have been a party. Lord Hardwitke ruled not. 
C:f wi gue truſt. A ceſtui que truſt muſt in all caſes be made a party 
Prec. Ch. 275- but the truſtee needs not, eſpecially if ceſtui que truſt 
e iba undertakes for him. T7 
| Bill by one truſtee of ſtock againſt the other, tocom 
pel him to replace it or give ſecurity according to en 
11. gagement, when the plaintiff joined in transferring the 
3 Vez.jun. 75. ſtock into his name; it is not neceſſary that the «| 
f que truft ſhould be a party. 40 
Chancellor. The Chancellor himſelf may ſue or be ſued it 
x Eq. Ca. Abr. equity, but he cannot make a decree in his own ca 
1 Churchwardens may join with a poor perſon, wht 
Ibid. is chargeable to the pariſh, 
Co-lefſee. Plaintiff being co-leſſee with A. brought his bill t 
Strange 95- have the rent apportioned on a partial eviction, an 
| becauſe the other leſſee was neither plaintiff nor defend 
| | ant (for if he refuſed to be a plaintiff he might be 
| defendant) : the bill was diſmiſſed with coſts. 
Commiſiicners, Bill againſt an officer under the commiſſioners fe 
| | building the new churches improper. *T he commi 
| os fioners only, and not the treaſurer, ought to have bee 
s Atk, 244, parties; for it is abſurd to make the perſon who 10 
| miniſterially the ſole party. 1E N 
corporation. In a bill by the plaintiff againſt the Eaſt In 
Company, one. of the officers of the Company v 
made a 'defendant, in order to diſcover ſome entri 
4 and orders in the books of the Company: demur 
for that defendant was not charged with being 10 
reſted in the matters in queſtion, and that his an 
3 P. w. 3:0. could not be read againſt the Company, -as the an(v 
| of one defendant could not be read againſt anoti 
Demutrer overruled. . 
Anftr, 718. A corporation may join in a ſuit to eſtabliſh 
claim on behalf of its individual members. 
Dean and Chap- A bill was Brought by a leſſee for 21 years, un- 
_ the Dean and Chapter of Mincheſler, againſt-3 16 
of a manor and the tenant of a particular houſe, | 


it might be pulled down, as it obſtrudted the Plaibtt 


, \ 
* 1 
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tay to his fields, and to be quieted in the paſſeffion z Alk. 51g. 

if the way for the future —ObjeQion ſor want af par- 

ties, becauſe the Dean and Chapter of H/inchefter, who 

re the owners of the inheritance, are not brought be- 

ore the Court; good. - Tu 1 | 

Bill for the payment of money 6n bond, muſt be Debtors, = 
inst all the obligors, or elſe there can be no decree, 3 y*"37"" Wk 
Ia debt be joint and ſeveral, each of the debtors muſt 5 : 
| brought before the Court, becauſe they are entitled 

beach others aſſiſtance in taking. the account, and 
likewiſe to contribution, ſo on ſpecialty debts, heirs and 
necutots muſt both be made parties, Wo 

If B. has a joint demand againſt three factors, and Faser. 
wo of them are beyond ſea, he ſhall ſue the other of them 1 Vera, 140, 
lone for the whole. 
One binds himſelf and his heirs in a bond, and de- Har. 
niſes his lands to gd: z the bill was brought upon the 
faute of 3 & 4 Hilliam and Mary to affect the real 
Mets in the hands of the deviſee; the heit of the de- 

lor ought to be made a party to the ſuit, the ſtatute | 

Hing, that an action of debt ſhall be brought againſt 1 P. W. 99- 

he heirs at law and ſuch deviſees jointly, | bled 
On ſpecialty, heirs and executors muſt both be made di and are. 
parties, . | 3 Atk, 406, 
Where an eſtate has been for ſome length of time 

quietly enjoyed under the will, it is not neceſſary to 

make the heir a party to a bill by creditors againſt the 

kuiſees; but generally where lands are deviſed to pay 

dts, if creditors bring a bill to compel a ſale, the 

ir is to be made a party; other wiſe in caſe of a truſt 3 P. W. 97,92. 
trated by deed to pay debts. | | 

Where thete is only an equitable charge on a copy- 
uad, and the legal eftate deſcends to the heir, it is 
kcellary to make the heir a party, otherwiſe the legal 
E of the copybold could not be conveyed to a pur- 


But if the heir at law- had, after the teſtator's death, 
waveyed away all the copyhold eſtate, then ſuch - 
patee being capable of conveying to the purchaſor, it 
bight not be neceſſary to make the heir a party. Vide | 
we in the foregoing caſe. | 
—. 8 law need not be made a party to a bill 

ught by a geviſee to federm a mortgage, unleſs be 2 Ves 43. 
ins o have the will sPabliſh:d. Heir at law 2 a 8 242546. 
ceſſar y party co a will by deviſte, to baye deeds deli. 1 . Jaa. 29 8 


him. 
8 X 2 | If 


o — — — 2 — — 


2 „ ——ͤ K ——— WP — 


1 Ch, Ca. 277» 


1 Vern. 31. 


1 Vern. 95. 


1 Call. 3». 
9 Co. 37. 
Henſloe s caſe. 


3 P. W. 331. 


3 Ch. Rep. 92. 8 


made a party to the ſuit. 


his bill, that he did not know who the other executor 
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If a perſon claims any thing due from the teſtator, I uren 
the executor muſt be a party. | 

All executors muſt ſue and be ſued, it app 
If a legatee of a term fues for it, he muſt make the «te, 
execulor a party, although-he alledges he has his aſſent, 
If the executor does actually releaſe, yet he muſt be 


W here plaintiff ſued one executor, and alledged in 


was, and prayed the defendant might diſcover who h 


was and where he lived; adjudged no cauſe of demurrer Wh vurit 
| Where there are ſeveral executors, and one oni dere 
proved and the reſt renounce, they muſt all be parties crit. 
Where there is only a power and no eſtate deviſediſr'itec 
to executors, there is no occaſion to make them partei Reg 
to a bill againſt the heir to compel a ſale. 1 
"The bill was brought by the plaintiff, the widow o de n 
Jacob Knight, againſt defendant John Knight, as elde lone. 
fon and heir of the ſaid Jacob Knight, in order to com It 
pet him to rebuild and finiſh the plaintiff's jointureW 90 t 
hauſe, and to make ſatisfadtion for the damage ſhe hut, i 
ſuſtained for want of the uſe thereof, and ſet forth WI A n 
ſettlement, and that defendant's father had pulled dovi f obt 
part of the plaintiff's jointure-houſe, that the defend zoo 
ant's father died leaving aſſets of great value; plaintingn® pt 
had been obliged to hire another houſe to live in, ſo inst 
want of the jointure-houſe : the executor or admin ¶ not 
ſtrator of plaintiff's late huſband was not made a pati te 1 
and a demurrer for that reaſon allowed; quity 
In a bill brought by a mortgagee againſt the bei vn 
of a mortgagor to forecloſe, the executor of the mot de 
gagor need not be a party.— So note the diverſity be Am 
tween the laſt caſe and this, for there the bill was ds 01 
recover a ſatisfaQion in damages, for want of repair if, wi 
Sc. and there the perſonal eſtate is the natural fund fc rough! 
that purpoſe : but here the bill was not to recover iſ" the C 
debt, but only to bar the equity of redemption. Ned 
A bill of diſcovery of real aſſets may be broug! lt the 
againſt an heir in order to preſerve a debt, witho flowed 
making an adminiſtrator of the perſonal eſtate a part) Would 
where you ſuggeſt that the repreſentation is conteſtiq i wuld r 
in the Keelefiaſtieal Court, and there a plea for wa J. S. 
of parties would not be allowed. Ki REY Power 
A father, by his will, appoints an executor dur: — | 
pt 


minore tate of his daughter, and that ſhe ſhould be tl 


Executr 


* 
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executrix when ſhe came of age: the daughter turned 
of twenty-one brought alone before the Court, though 
it appears in the cauſe, that the executor, durante minore 
the an, had collected in the greateſt part of the perſonal 2 Alk. 121, 
ent. date; he ought alſo to be a party. 
& del An obſection was made for want of parties upon the 
of parliament of 3d William and Mary, chap. 13. 
d in 4gainſt fraudulent deviſes, that the heir at law muſt be 2 Alk. 125. 
* ore the Court, and allowed. 
10 b Upon an information to apply money, given to a 
ner charity, to other uſes than thoſe ſpecified by the will; 
on where there is a reſiduary gift to truſtees for ocher 
tie: charitable uſes, the truſtees and the heir, though difin- a Bro. 497+ 
vic bcfited, are neceſſary parties. 
artie Regularly huſband and wife ought to join in a Haſbend and 


ſuit, but 1f a feme covert demands relief for a ſepa- ye 4 Ca. 35. 


tor, 


wv of '2i© maintenance ſettled by the huſband ſhe may ſue 


elde one. 
com |f a bill be exhibited on behalf of a feme covert, 


ture 
ze hat 
orth 
dow! 
fend 
aintif 
n, fc 
mini 


part) 


e hel 


ent, it will be diſmifled, 72. pl. 6. 
A man having married an adminiſtratrix, the plain- 

if obtains a decree againſt the huſband and wife for 

* She dies. Queſtion, whether the plaintiff 


wainſt the adminiſtrator of - the wife? The huſband 

not bound to anſwer it further than the value of the 

thte which he had with the wife. And the rule in 

quity is; where two or more are liable to a demand, 2 Vern, 194 
jou ſhall not proceed againſt one alone, but muſt bring ; 

ul the perſons liable before the Court. 


mort 
y def A marriage ſettlement having been made of certain 
yas nds on the huſband for life, remainder to the wife for 


le, with divers remaniders over; the preſent bill was 

wagt by the huſband in order to have the opinion 

the Court, whether a certain parcel of land was in- 

ed to be included in that ſettlement ? ObjeQion 

lat the wife was not made a party. Lord Chancellor 

lowed the odjec ion, for he ſaid, if the Court 

lould be of opinion againſt the huſband, ſuch decree 1 2 
wuld not bind the wife. 

J. S. by his marriage articles, reſerves to himſelf 
power to diſpoſe of the lands therein mentioned. (and 
Mich are ſettled in fri ſettlement) as he ſhould 
* proper, in caſe he o_ other lands of the value 

3 af 


epait 
nd fo 
ef ih 


yon her affidavit that it is brought without her con- x Eq, Ca, Abr. 


un proceed againſt the huſband without reviv ing 
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of 100 l. per annum to the ſame uſes; there is iſſue of 


Bargard. 351. 


232 


the marriage, a daughter: B. without notice of this 
ſettlement, articled with J. 8. for the purchaſe of 
- theſe lands, but before the time for the completing 


this ſettlement, and thereupon he refuſed to pay the 
reſidue. J. S. brought bis bill in order to compel 
B. to complete his contract, ſuggeſting that at the 
time this contract was entered into, he had ſettled other 
lands of the value of 1004. per annum to the uſes in the 
original ſettlement : at the hearing it was ſettled, that 
the wife and daughter ought to have been parties. 
Huſband being abroad, wife may ſue here alone: 
Toth. % eme covert muſt anſwer alone, when the buſband i 
Prec. Ch. 316. not amenable, 
Huſband is more a formal party than any thing elſe, 
to a bill brought againſt the wife reſpecting her ſepa 
1 Vez. jun, 277, Tate eſtate. 
Incumbrance. Eſtate charged with ſeveral incumbrances, one in. 
Via. Abr. tit. cumbrancer. may ſue without making the reſt. parties; 
Party(B), ca. 51. at leaſt it is cured by a decree directing an account 
to be taken of all the * and incumbrances 
affecting the eſtate. 
Where a ſettlement is ſet up, the meſne incumbran- 
Ibid, (B) 5% cers, and likewiſe the remainder-man, mult be made 
ties. 
In a bill by a ſecond mortgagee to redeem the firſt, 
2 > Bro, 276, the mortgagor or his heirs muſt be before the Court, 
The -Court ordered a bill of forecloſure to ſtand 
over to make a judgment creditor, who was the only 
3 Vez. jun. 314- incumbrancer not iþefore the Court, a party; but v. 
difinclined to adopt, as a general rule, the uſual Pracs 
| tic of making all incumbrancers parties. 
Abr. A bill may be brought on behalf of an infant 11 


à Vern, 711, vente, a mere, and an Ray juicy to fly 
e. 
61 In a bill for execution 'of a truſt by ſettling an eſ⸗ 
” tate on the ſeveral branches of a family, it is necel- 
ſary to make the firſt entitled to-the inberjtanpe a/party, 
if in being. 


Bill to eſtabliſh a 8 whereby the owners and 
occupiers of certain lands in the pariſh of Tort Fali- 
E n, in the county of Oxford, were obliged to keep 4 

l and boar for the uſe of the pariſhioners. 


It was 
ds — 
Laer at e bearing, a 2 cyſtom Faber 


en. 


the payment of the purchaſe- money, B. had notice of 


; The King may ſue in Chancery. 


PARTIES. | at 


-heritance of the lands can never be eſtabliſhed in a 
court of equity, without the owners of the inheritance 
ne made parties, as Queens College (who were owners, Buab. 181. 
g.) ought to have been here: upon which objection 
de bill was diſmiſſed. 
If a bill be brought againſt principal and one ſurety, Ia party. 
nd it is admitted that the other is dead inſolvent, 3 **+ 406. 
ud there ate no perſonal aſſets, his repreſentatives need 
zot be made parties. 
Suit by one ſurety againſt another for contribution 
lppoſing that another ſurety is dead inſolvent, his Finch, x5, 
aecutors ought to be parties. | 
An inſolvent debtor is not a neceſſary party to a 
hill by a purchaſer of his intereſt in Rock, againſt bis; Bro, 28, 
Ugnee. ö 
la a ſuit in equity, all who have a joint intereſt in King a:d Queen, 
the thing demanded ought'to join, But two perſons 
cannot join in the ſame bill to have relief in ſeveral re- 
pets, So the Kirg and the Queen Dowager cannot Hard. 219+ 
join to have a recompence for a covenant broken by 
waſte, &c. where the King has the inheritance, and 
the defendant claims under the leſſee of the Queen, 
who had a grant for her life, 1 
All bodies politic and corporate, and all perſons of 
full age, not being femes covert or lunatick, are by 
themſelves capable of exhibiting a bill of complaint in 
the Court of — excepting only the King and 2 Inſt. 30. 
Queen, who ſue by their Attorneys General; the ©* itt. 133. 
Queen conſort may ſue alone, ſo may a Queen Dow- 
iger, though married. | 
If a bill is brought to eſtabliſh a general modus Land-owners. 
through a whole pariſh, all the land- owners muſt either | 
te plaintiffs or defendants ; but if the perſon ſues for MS. Rep. 
ythes in kind, defendant may inſiſt on ſuch a modus, 
tough the reſt of the pariſhioners are not made 
parties, p 
One owner of lands in a townſhip may ſue for him» 
ſelf and the other land-owners to eltabliſh a contribu- Anftr. 368. 
modus, — ; A 
is not neceſſary to make one joint owner a party 
to a bill againſt a ſactor, reſpeRing the moiety belong- 1 ves. jun. 47. 
jag to the other joint owner. *' - 1 
Bill being to have an account of a truſt, the defend- Legatees and ro- 
ant pleaded that be was ws ad three children, via. Wegner, 
44 1 | 


8 
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for the plaintiff _and his two brothers, and that th 


+. other two not being parties to the ſuit, he was pot 


1 Vern. 110, 


$ Ch, Ca, 224. 


Nel. Ch. Rep. 
243+ 


3 Bro. 365. 


1 Vez. jun. 313. 
4 Leſſee. f 
1. N. 
F. V. gud 


2 Vern, 423+ 

Lord of the ma- 

wore 

Vin. A br. tit, 

Cop. (Xe.) 
84. 5. 

LES 


lord needs not bg a party, 


bound to anſwer ; for otherwiſe, he might be thrice 
called-to an account for the ſame matter, and the plea 
was allowed. 

But if 4. deviſes ſeveral \legacies to B. C. D. and 
that if his eſtate fall ſhort, each to abate in proportion, 
and if it increaſe, each legacy to increaſe in proportion; 
in this caſe one alone may ſue for his legacy, and it is 
not neceſſary that the other legatees ſhould be made 
parties. Though one legatee may ſue; yet if the re. 
ſidue of the*perſonal eſtate be deviſed to three; quere 
whether one of them may ſue aſone for his part? 

Bill by ſome of the reſiduary deviſces, on behalf of 
themſelves and the other deviſees, all the reſiduary de. 
viſees muſt be parties. 


A reſiduary legatee muſt be a party to à bill for a 


ſpecifick legacy. 

If there are two leſſees and one brings a bill for ap- 
portionment of rent, the other muſt join as plaintiff or 
be made defendant, or the bill will be diſmiſſed with 


coſts ;- but without prejudice; 


In this caſe it appeared that Houghton was leflee 


and had aſſigned over bis leaſe to others, in truſt for ſuch 


as ſhould buy ſhares in a certain water-pipe. Houghton 
became inſolvent, and the rent in arrear. Bill filed 
againſt the affignees of the leaſe and ſeveral who had 
bought ſhares, to have the arrear of rent paid, and the 


| growing rent, and the performance of the covenants 
in thy leaſe, © 


. Odjection that the plaintiffs had not pro- 
per parties, for Houghton, the leſſee who had eſfigned 


over, was liable and no party, and the plaintiffs had 


not all the owners of ſhares that ought to contribute 
to the rent before the Court: the firſt part of the ob- 
hog was allowed, that Houghton ought to be à part); 

ut as to the latter part, that all the ſharers were not 
parties, was diſallowed; the aſſignees, by dividing it 
into ſo many ſhares, had made it impracticable to have 


them all beſore the Court. 


Where a bill is brought for ſurrender of a copy- 
hold eſtate for lives the lord muſt be a party, becaule 


when the ſurrender is made, the eftate is in the lord, 


and he is under no obligation to new grant it.— Contra 
in the caſe of copyholders of inheritance, there the 


Abbil 


muſt 
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A bill was diſmiſſed becauſe the tenants were only vis 5 tit, 
rties and not the lord. they having attorned to a 17 (7. 

— title againſt their firſt leſſor, n 
If a lunatick be not named a party in the bill or Eunaticl. 

formation, it is good cauſe of demurrer. x Ch, Ca. 15g, 

| Demurrer to bill becauſe lunatick was not a party, 

nd allowed; Lord Keeper declaring it was neceſſary. 

tomake lunatick a party, as an infant, where a ſuit was 

on bis behalf; but in caſe of an idiot otherwiſe, luna- 

tick may recover, and then he is to have his eſtate 
in. 

That where committees of a lunatick ſue for any 

thing in the right of a lunatick, in ſuch caſe the com- 

nittee, as well as the Junatick, are made parties. Fide 1 cb. Ca. 19, 

zote in this caſe, | | | 
ln a ſuit in equity, all who have a joint intereſt in a Jh interef, 

thing demanded, ought to join; but two perſons can- Hard. 219. 

not join in the ſame bill, to have relief in ſeveral re- 

ſpects. | % 

"I two or more have a joint intereſt, regularly they 

nuſt be all parties to the bill; ſo if two or more are 

able to a demand, you cannot proceed againſt one 3 Vern. 195, 

one. ö 

do all e ecutors, truſtees, or their repreſentatives, 

ne to be made parties; but this rule may be diſpenſed 

vith, if any of them are not amenable, or if they have 

ſtood out proceſs to ſequeſtration; but in caſe of a 

charity it is not neceſſary that all the tertenants ſhould 

te made parties, for the charity ſhall not be put to 

that difficulty; but the tertenants may, if they ſeek a 

contribution, und-rtake to make them parties to the | . 

information, or help themſelves by ſuch courſe as 1 Salk, 963. 

ibey ſhall think fit. #07 | 
In a bill to forecloſe the caſe was, J. made a mort. Mortgage, 

dige for a term"\of 500 years for ſecuring 3501. and 

tereſt to B., who ſo long fince as 1705, aſſigned the 

erm to C. redeemable by himſelf on the payment of 

* B. died, C. brought a bill againſt A. to re- 

m, or be forecloſed z' and though but a derivative 

nortgagee, yet he did not make the repreſentatives of 2 P. W. 643, 

b. the original mortgagee parties, 'which he ought to $4] 

ure gone. e Fr "vs | 

| Where a mortgagee aſſigns without -mortgagor's | 

pining, the heir of the mortgagor, on preferring a | 

Mu to redeem, has no occaſion to bring the original FEY 

. 0 mortgagee 
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| mortgagee before the Court, for the aſſignee, as ſtand. 
2 Atk. 3. ing in his place, will be decreed to convey. 

Obligo, — f a bill is againſt the executor of the obligor for 
z Vent. 384. diſcovery of aſſets, all the obligees ſhall be parties, for 
the charge ought to be equal; fo, if one obligor is ſued, 
* Freem« 127, all ought to be joined, though the others are only 
ſyreties ; but if there is a judgment againſt one obli- 
gor, his executor may be ſued for a diſcovery. of aſlets, 
without the other obligors; for the bond is extin- 

guiſhed by the judgment. | 
In the preſent caſe there were three obligors in a 
bond; the plaintiff, the obligee, bas brought only one 
 obligor before the Court, and the repreſentative of 
another, but not of the third, becauſe the bill fates 
3 Ak. 406, that he is dead inſol vent: no occaſion to make him a 


| ty. | 
Obligee. " B., and C. were bound jointly and ſeverally in a 
| bond to J. S. C. dies; J. S. brings a bill againſt the 
executors of C. for diſcovery of perſonal eſtate, and 
| — for an account thereof, and to be paid out of aſſets; 
3 P. w. 313. the other obligors need not be parties. 
Lord Chancellor — It is not neceſſary, in every caſe of 
aſſignments, where al} the equitable intereſt is aſſigned 
over, to make the perſon who has the legal intereſt a 
party; but if an obligee has aſſigned over a bond, and 
a preſumption of its being ſatisfied ariſes from the 
great length of time as in the preſent caſe, where the lat 
dond was given by Sir James Harrington's lather in pant 
1709, and aſſigned over in 1717, and no demand has wintly 
© been made in 22 years, till the bringing of this bill in WM ban b. 
> Atk. 235. 1739, by the aſſignee; the repreſentative of the oblige Wi 11, ar 
| ſhould be a party. | 
The repreſentative of the obligee, who was dead, being 
3 Bro. 25. ought to be a party in a bill for a ne exeat 11208 fevice 
| - againſt the obligor. „ . | 
Ocevpiers of Decree in time of Charles I. for payment of 404. 
| Þnd and land- annum out of particular lands, formerly part of 
* foreſt of Bladen, to the vicar in the county of Wilts it 
lieu of tythes, a bill being brought againſt the land 
doo ners to eſtabliſh a right to this 40 l. per annun 
Cilb, Rep. 230. not neceſſary that the occupiers, as well as land 
owners ſhould be made parties to the bill. 
A. having outlawed B. brings a bill againſt” F. and 
C. a truſtee for B. with reſpec to an, annuity, to ſub 
jeR this annuity 40 the plaingiff's debt, the 1. — 


— 
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general ought to be made a party, and the plaintiff 
gut get a leaſe or grant in the Court of Exchequer x Will. 445. 
for tom the crown. | 
for The bill was brought for an account and for the Pawner, 
ned, Wivery of a ftrong box, which was in the cuſtody of 
only de defendant, and in which were found jewels, ane 
'bli- , note in theſe words, „Jewels belonging to the 
lets, Duke of Devonſhire in the hands of Mr. Saville," 1 ves. 101. 
ein- ghoſe repreſentative the plaintiff was, and in whoſe 
xſefſion they had been ever fince the year 1695 to 
in a WM te yegr 1745 not neceflary that the Duke's repre- 
one Wl entative ſhould have been a party. Tis 
e of There ought to be proper parties to the bill; but if Party beyond ſea, 
ates proper party is beyond ſea, upon an affidavit that it 
mn a Ws not known whether he be dead or alive, the plain- 
if hall have a decree againſt the other defendants 1 Vers. 487. 
in 24 nitbout prejudice, I 
t the Plaintiff being reſiduary legatee, brought his bill 
and wiinſt the defendant, who was one of the executors, 
ets ; WW without his co-executor who was beyond ſea, to have 
n account of his own receipts and payments. The 
fe of {fendant inſiſted that his co-executor ought to be 
gned Ende 2 party; but the Lord Chancellor ordered the 
eſt bf to go on, and (aid, that if any thing appeared | 
i dificult in the account, the Court would take care Prec. Ch. 34, 
ine of it. . | 
e the In this cafe it was admitted, that if there are three 
xr mn int factors, and a man has a demand againſt them 
da by, a bill againſt one of them for the whole duty 
ſhall be good; quere if it be not where the other face 1 vera. 145, 
liger vn are beyond ſea? | | 
Plaintiff's father who was the executor in truſt, 
being gone to the Zmiies as a common (ſoldier in the 
ug ewice of the Eaft India Company, and plaintiff mak=- 
ng affidavit of that matter, and that he did not know 
wether his father was living or dead, nor where to 
Ind him to ſerve him with proceſs, it was upon 3 
notion ordered that the plaintiff might proceed againſt 
5 defendants, without prejudice for not bringing 1 Vera. 487. 
'$ father. » " | 2 
Cauſe permitted to be heard without a neceſſary par- Bund, 200. 
J, he being beyond ſea. | "_ | 
4. ſtated by books in {evidence for defendant to be a i: bp 
nerehant abroad, and one witneſs fwearing he knew 


return, 


io hne 2 agrehaat broad, and ue evidence ol bie : Ver qe 


— — 


2 _ 
- 1. - 22 
— 


— — = 2 
wy 
_ Y 
— — 
* 5 5 
— hp _ — 
— —— — 


* - — - —— © 
P a 2 — — , * k . —— . - 
: 2 — ˙ DE 


= ” 2 - I 
— — — — — — . > — — 
4 
* — 


316 '- PARTEBS; 


return, he was ſufficiently proved out of the juriſdie. 
tion, and defendant was precluded objecting that bo 
was not a party, | 
Parties to a veſs Upon a bill in equity to be relieved, and to recover 
Herd. the payment of 100/. a-year agreed to be paid the 
| plaintiff, by a veſtry order made by the deſendants and 
others, the pariſhioners of St. Botolph's, Biſpopſgate, far 
Hard. Rep. 333+ à yearly lecture in the pariſh : the parties to the order 
are neceſſary parties to the ſuit. 
Parts to 17 A bill charges forgery in a leaſe, and prays to be 
flmental bill. relieved againſt that, but by way of inducement only 
mentions there were fraudulent circumſtances attend. 
ing this caſe, without making it a diſtin charge 
from the forgery, or bringing the truſtees who were 
parties to the leaſe; and to whom the fraud is imputed, 
before the Court, and for want of this, the defendant's 
counſel objected the plaintiff's going on with the 
cauſe, Lord Hardiwicke ſaid, As there had been already 
a decietal order, and an iſſue to try the forgery, and 
brought on now upon the equity reſerved, the only 
method to aſſiſt this caſe was, to let the cauſe ſtaud 
over, and to allow the plaintiff, on paying the coſts 
of the day, to bring a ſupplemental bill, in which be 
3 Alk. 110, may charge the fraud, and make the truſtees parties, 
If the objeRion by the defendants in the original 
cauſe, for want of parties to the ſupplemental, is not 
made in the firſt inſtance, it is too late to do it when 
the cauſe comes on again, where it was put off only 
for want of formal parties, .in order that the decree 
3 Alk, 219, mi 8 = 2 9p po ö . 2 
Parey not appear- jection efendant, that 7. S., who was a ne, 
bag after proceſs coir EE was not 2 to a hearing, 
Plaintiff ſhewed. they had proſecuted him to a. ſequel- 
tration, and therefore might go on. Anſwered dy 
defendant, that the affidavit on which the proceſs of 
ſequeſtration was founded was inſufficient, and upon 
reading it, it appeared that the ſubpœna was left at 
a place where J. S. had only lodged once, and that 
above two years before the ſervice. Per Curiam, not 
ſufficient ſervice to go on againſt the other defendants 
alone, unleſs the plaintiff would conſent to ſtand in 
| the place of J. S. to all purpoſes, which he not doing, 
Prec. Cb. 99, che cauſe went off for want of parties. peed 
The widow or repreſentative of Newland,. brought 


z dill for an account againſt. Sir George Champion, the 


Partner, 


turviving 


dertak 
minag 
touchi! 
that all 
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krviving partner of her huſband; her brother, who 
was a creditor of her late huſband for 1000/7., alſo 
lrought 2 bill againſt Sir George Champion for an ae- 
count. Iheſe two cauſes were brought on together, 
ind it was inſiſted that the ſecond bill ought to be 
fiſmiſſed, for it would multiply ſuits, if every creditor 
wizht not only bring his bill againſt the perſonal re- 
reſentative of the debtor, but alſo againſt every debtor 
of that debtor. Lord Chanceller—The general rules 
ne plain, that a creditor of the teſtator or inteſtate 
need not make any body but the perſonal repreſenta» 
tue a patty. At the ſame time in this court, if there 
ne any perſons who have poſſeſſed the eſtate, or any 
tebtors of the deceaſed, and any colluſion between 
them and the repreſentative, they may here make them | 
parties, and demand an account againſt them, and 
tecreed an account between the plaintiff in the ſecond 1 Ver 105. 
ctuſe and Sir George Champion. + 
The bill was to be relieved againſt a bail-bond, ſet · Plaintiff at law. 
ing forth that the defendant, the ſheriff, by a fraudu- 
ent practice, h.d been prevailed upon to return a cept 
orfus a year after the defendant in the action at Jaw 
{was dead; and though be was not amerced for not 
having the hody at the day, yet had, by a combination 
with the plaintift at law, aſſigned this bond, and now 
1 ſuit was commenced at law in the defendant's name: 
M which was fully made out by proof: yet, foraſmuch 
s the plaintiff in the action at law, to whom and for 
whoſe benefit the bond was aſſigned, was not made 
a party, his Honor refuſed to relieve the plaintiff in 1 Vera. 87, 
this caſe, 
Upon a bill for ſpecific performance of a covenant Performance of 
nder hand and ſeal with A. for benefit of B., 4. muſt . Vera. 36. 
bea party to the ſuit. | | 


Bill was brought by the treaſurer and manager of Proprictors of an 


de Temple Mills Braſs Work, in behalf of therielves ***7i44nz- 
nd al} others proprietors and partners in the fame un- 
lertaking (except the defendants, who were the late 
minager and treaſurer) to call them to an account p 
touching the partnerſhip: defendants demurred, for Prec. Ch. 332. 
that all the reſt of the proprietors were not made par- 
les: demurrer overruled. | | 

A remainder-man expectant on an eſtate-tail, need Rema'nder-men, 
dot be made a party to à bill, one end of which is to 2 
Impeach a ſettlement, becauſe ſuch remainder- man ies 
dot regarded in equity, neither can he be bound. 
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Tf 4 remainder- man in tail brings a bill againſt ts 
nants for lite to have the title deeds brought into court, 
and there are annuities on the reverſion, and others 
who have an intereſt under the truſt term, they mul 

3 Ack. 577. be parties. F, 
| Tenant in toil, rd Chancellor Where, a mortgagee has 4 plain 
| redeemable intereſt, and makes ſeveral conveyance 
upon truſt, in order to entangle the affair and to ren. 
der it difficult for a mortgagor or his repreſentatives 
to redeem, there it is not neceſſary that the plaintif 
ſhould trace out all the perfons who have intereſt in 
ſuch truſt, to make them parties: but where the te- 
5 demption depends upon equitable circumſtances, and 
the plaintiff is not in the common caſe of redemptions, 
and where the mortgagee in fee has made an abſolute Wlf [ 80 
conveyance, with ſeveral limitations and remainders i 
over, the decree caynot be complete without bring - Wl «1., «| 
2 Alk. 239, ing at leaft the firſt tenant in tail before the Court. ment 
Truftess andceflui In directing an iflue, a bare truſtee ought not to end, 
que true . be a party, for that might hinder bis being at evi Wi ine | 

Party (B), pl.72, Gente. | * | 

| Where a real eftate is in the hands of a truſtee, and llt 
| the truſtee conveys it over to another who has no no- defett: 
| tice of the truſt; if the bill is brought by ceſtui que Wl me 
Barnard. 325. truſt, truſtee muſt be made a defendant. ble of 
Shs, If an anceſtor has agreed for purchaſe of particular [T 
| lands, and dies before it be completed, and the beit irt, f 
at law brings a bill againſt the deviſees, who claim Wi ter, tl 
under the anceſtor's will made before the purchaſe, the WF petit 
vendor muſt be a party if his title be doubtful ; other- Wh Rolls 
1 Alk. 572, wiſe if it is clear. | 
Vicar. Bill by plaintiffs as leſſees of the rector of Mut- (lf 
Vorne, for a portion of great and ſmall tythes in Stok Wh bis 
_ Gifford, being a neighbouring pariſn. The tenants i two c 
and the lay-impropriator who claimed the great tythes in Wl fuſe | 
Stole Gifford were made parties; but becauſe the vicar BN Hic 
of Stoke Gifford, who might be entitled to the ſmall WW IT. 
tythes, was not made a party, the bill was ordered to Bi petitio 
F be diſmiſſed; but, upon application, ſtood over with Wil cauſe 
Bank, 225, liberty to amend. df the 
Bill by vicar, againſt defendant who was ſequeſtra- WM peiitio 
tor, for an account of the profits received during te [Sz 
vacation: it was objected that the biſhop ought to have [Af 
been made a party, ſince the ſequeſtrator is accountable Wl uten 
to him for whathe receives ; by the ſtatute 2 * 


PAUPERS” 


Court thought the biſhop ſhould have been à patty ; 
ut by conſent, the cauſe was referred to the biſhop 
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of the dioceſe: Nota, It was ſaid a ſequeſtrator could Bunb, 192. 


wot alone bring a bill for the tythes. ; 
The repreſentative of the undertakers for briefs, 
who are dead, need not be brought before the Court, 


Undertakers for 
bri:fs. 
2 Atk. 162. 


for they are each anſwerable the one for the other, Banard, 423 


ind are to be conſidered as one body. 


PAUPER:S 


| gutTs are commonly proſecuted with charge; but 

if the complainant or the defendant is not worth 
30, the Court will, either before or after commence- 
ment of the ſuit, admit him to ſue, proſecute or de- 
end, without charge in forma pauperis : though ſome- 


ime heretofore, the Court bath refuſ-d to admit the Cl. Tut, 3. 


flaintiff aſter ſuit began, without ſpecial cauſe, ] 

It hath been complained of, that both plaintiff and 
leſendant have been admitted in forme pauperis in the 
ame cauſe, as tending much to the diſquiet and trou- 
die of the Court.) | 

[The way for either party to obtain the admiſſion is, 


rſt, for the party to make an affidavit before a Maſ- 


ter, that he is not. worth five pounds ; then to draw 
a petition to the Lord Chancellor or Mafter of the 


Rolls to be admitted, to have a counſel and cler 


igned him, naming whom in the petition. ] 

If the complainant petitions, he muſt at the bottom 
of his petition have a certificate under the hands of 
wo counſel, ſignifying they conceive he has good 
ſe of ſuir, except the bill be already filed; and then, 
u ſaid, he needs no certificate. 


[This being done, and the affidavit annexed to the 


petition, he preſents the ſame ; and if there appear nd 
cauſe againſt it, my Lord Chancellor, or the Maſter 
df the Rolls, underwrites an 
ptuion, ] 

Faid, the defendant needs no certificate. ] 

[After admittance, no fee, profit, or reward, ſhall be 
uken of the pauper by aby counſel or attorney for 
liſpateh of his buſineſs while it depends in court, and 
te continues a pauper; nor any contract or agree- 

| : ment 


order according to the 


0 g PA UP ERS. 
ment be made for any recompence or reward afiet: 
wards, | #05 $a” 
[If they offend herein, they are to undergo the dif. 
pleaſure of the Court, and ſuch [puniſhment as the 
Court ſhall think fit to inflict; and for the pauper's 
offence herein, he ſhall be diſpaupered, and never ad: _ 
Or, Ch, 124, mitted again in the ſame ſuit in forma pauperis.) 

[Note, Though the clerks take no fees firialy ſo 
called, of a pauper, yet they make him pay for the 
Jabour of writidg, which is after the rate of a penny 
per ſheet; and this is ſaid to have been allowed by the 
Lord Keeper, in 1628. A pl 

[If it be made appear to the Court any paper has Wil * 
fold or contracted for the benefit of his ſuit, or any "The 
part thereof, while the ſame depends, ſuch cauſe ſhall 

| be thenceforth totally diſmiſſed the Court, and never 
Ibidem. again retained, ] TR "p60 
"is [The counſel or attorney aſfigned to aſſiſt a pauper, Bay 
either to proſecute or defend, may not refuſe ſo to do, 
except he ſatisſy my Lord or the Maſter (which ever N. dn 
ordered the admiſſion) with ſome good gealon for ſuch 

Ididem. refuſal.] | | | 
3 (The counſel, who moves for a pauper, ought to 
25 have the order of admittance with him, and to moye 

Ibidem, for him before he makes any other motion.] 

[And that hinders not, but that he may have an- 
other motion, or as many as he might have without 
it.] ot 

Il the Regiſter finds that any for whom a counle 
- moves as a pauper, was not admitted in forma pauperit, Wil le 
he ſhall not draw up the ſecond motion of ſuch coun- 

1 ſel; but the fruit of it ſhall be loſt for his abuſe to the 

Or. Ch. 123. Court in the other.] TY ** 

[No proceſs of contempt at a pauper's ſuit ſhall de Bi 
ſent to be ſealed till ſigned by his fix clerk, who is to The 

hidem. tike care it be not vexatious or needleſs.] * (For 

[All Maſters, Counſellors, Officers, Miniſters, (For 

5 Clerks, and Solicitors, in the court, ate to obſerit (Ort 
Ibidem. theſe rules in favour of paupers. ] | 
| [Type admiſfion muſt always be produced in the ol. 
cem. Att, 444+ fice where the pauper bath occaſion to paſs.] 4 
| [As a party may be admitted in forma pauperss at Tro! 
any time during the ſuit; ſo if at any time it is made 
appear to the Court, that he is of ſuch ability, that be To! 

- ought not to be in forma pauperis, the Court will dil- . 


uper him. . £ 4 . 
paupe ne] r Therefore 20 
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ore, where it was ſhewed the Court that a 
was in poſſeſſion of the land in queſtion, the 
Court ordered him to be diſpaupered, though the de- 
endant had a verdict at law, and might take a writ of 
n. | 
_ * plaintiff a pauper, had a decree for the Cots, 
u and colts; the Maſter taxes coſts as uſual for 
perſons not paupers : on motion the Court ordered the Prec. Ch. 219; 
thintiff and his ſolicitor to make oath. before a Maſter, 
ehm they had paid, or were to pay, and that to be 

, but no further. | 

A plaintiff ſuing in forms pauperis, ſhall not amend Amendment. | 
leaving out defendants, without paying their coſts, _ ; 4 
The affidavit to ground the order to ſue in formd Affidavit. 
eee Aa the party, and not by a third a Bro. 28. 


1 paper ſhall not diſmiſs his bill without coſts, * 175 
Nor by getting himſelf admitted a pauper, can he 

diſcharged of the coſts he was liable to precedent to _ 58. 

r admiſſion, | 


i 
s 


ha. 8 — 


PETITION 


| i perſon's requeſt in writing, direQed to the wut, 
Lord Chancellor or Maſter of the Rolls, ſhewing 


r matter or cauſe whereupon he prays ſomewhat to 
— or done for him. 

[Moſt things which may be moved for of courſe, For what put- 
ybe petitioned for; as a commiſſion to. anſwer, or 5 
d and demur. 

(For the Lord Chancellor's letter to a nobleman to 

ear, and anſwer a bill, c.] 

9g the cauſe may be heard, 1 

[For a re-hearing.] 

[for an appeal, e.] 

[Or tohave a miſtake amended in a caption, &e. . 

Or for favour 3 as to dave time nen for an- 


ing.] | 
[For publication.) Ke 2 40 


unſel 
peri 
*0UN- 
0 the 


all be 
is 80 
ien, 
blerve 


e of- 


is at 

made To haſten joining in . Ce. 1 

bat be I Ter paying money.) 
11 dif. We" * dave a hardſhip remoned ; as, that proceſs of 


may. be ſtayed, and that the deſendant may 
a copy of th bill, TT many de» 


re ſote 
fendants, 


PETITION. 


fendants, who employ ſeveral clerks, the clerk of one 
of the defendants cannot get him a copy of it, whereby 
proceſs of contempt is iſſued out againſt him for not 
anſwering. ] | 1 
[Sometimes a petition precedes a ſuit; as a 
to be admitted in formd pauperis.] 
[Sometimes it is upon a collateral matter only; : 
it has relation to ſome precedent ſuit, or to an officer 
of the Court, as to have a clerk or ſolicitor's bi 
taxed, or to oblige him to deliver up papers, &c,] 
[No former order made in court is to be altered 
croſſed, or explained, upon any petition; but ſuci 
orders may be only ſtayed upon it for a ſmall tim 
till the matter may be moved in court. 
[No commiſfions for examination of witneſſes ſhi 
be diſcharged, nor ſhall any examinations or depe 
fitions of witneſſes be ſuppreſſed, upon petition, unlel 
the matter be fitſt referred, and certificate had there 
upon. : 2 85 
[The Maſter of the Rolls is not to be petitioned f 
re- hearings, but the Chancellor. ] | 
- [Said alſo, the Chancellor only is to be petitions 
touching pleas, demurrers, or exceptions, or touch 
ing decrees or ſpecial orders made before the Char 
cellor, ] | ; 
IIn moſt other caſes of petition, the Maſter of 
Rolls may be applied to. | 
[Petitions are delivered out of court; and if it 
for a matter of courſe, as to be admitted in forms pa 
peris, or ſuch like, it is forthwith granted and figne 
It it be for any thing which requires examination, 
that the adverſe party be heard, then it is commol 
ordered that all parties attend the next day of petitio 
or general ſeal ; at which day the matter is debatt Wſchar; 
and ordered as the Court ſees cauſe. Afidavits Winey, « 
in ſuch caſe often neceſſary to inform the Court bud in 
matters ſtand on each fide. ] 4 and t 
Il there be occaſion to petition out of term and ie any tt 
neral ſeals too, and the matter is of, Inſequence 
requires diſpatch, a petition may be delivered, and 
parties will be ordered to attend the Lord Chance 
or Mafter of the Rolls at a time therein appoint 
and have juſtice done them; for this Court is alu 
0 n. . 
. (even to be admitted in ferm 


muſt now be on double ſixpenoy Ramps.) 15 
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[An order upon a petition for attending and hear- Order, how 
ng the matter muſt be drawn up, paſſed, and ſerved as vn. 
ather orders, and a copy of the petition is alſo to be 
kivered the party ſerved, ] | D 
ln 1647 there was an order made, that no officer Peudons filed, 
dould iſſue a ſubpœna, attachment, or other proceſs, . 
r proceed or admit of any proceedings in any cauſe 
ending in this court, upon a petition ſigned by the 
Loads Commiſſioners, or the Maſter of the Rolls, 
mil the petition were firſt filed with the Regiſter, 
d an order drawn and entered thereupon, ] 
[All proceſs and proceeding otherwiſe iſſued, and 
xd thereupon, ſhould be null and void, and not bind [Or. Ch, 4;.] 
te adverſe party.] s | 
[ln 1687 it was ordered, that no order made upon Entered with 
n petition (unleſs the ſame be by way of ſummons) be Regiſter, 
ld be of any effect to ground ſubpœna or other 
(ceſs upon, unleſs within three days in term time, 
a week in the vacation, after the ſame ſhould. be 
ated, an order were drawn and entered up with the 
gilter on ſuch petition, to the end no perſon might Cor. Ch. r74.] 
urpriſed with any private order. | 
No injunQion for ſtay of ſuits at law ſhall- be 1njundion, 
lated, revived, diſſolved, or ſtayed, upon petition.] | 
[Nor ſhall an injunction of any other nature paſs 
order upon petition, without notice and a copy of 
petition firſt given the other ſide : the petition to [Or. Ch. 123. 
fed with the Regiſter, and the order entered, ] 
No ſequeſtration, diſmiſſion, retainer upon diſmiſ- Sequeſtration, 
, or ſmall order is granted on petition.) 18. Toth. 36] 
No former order made in court is to be altered, Adverſe party 
ed, or explained, upon petition ; nor the commit- ber. 
at of any perſon taken upon procels of contempt to | 
Wcharged; but upon hearing the adverſe party, his [Ibid. Or, b.] 
Imey, or clerk, towards the,cauſe.] © | 
Paid in court, where a matter comes in by peti- Order, how dif- 
, and the other fide would diſcharge the order, or arge. 
any thing relating to the matter, he ought regu- 
Jto de it by patition ; though the Court will ſome- _ _ 
: grant it upon motion. 4 
ec 


% * 


rec, much more an interlocutory order, if 55. w. ; 

0 by colluſion, may be {ct aſide on petition. contr * 3 Bro, 74. ”_ 

« Gdlivering over the hody of a ward, or poſſe = When petition | + - 
a truſt eſtato, cannot be awarded on petition, Proper. + 
wy 4 LU ad, td IST: 9 CO! | 1 

il lt be brought for that bare, eee. 

* | 2 - Nr SALE PRES” Timber — 


* 


** 


Luaatie. Timber on à lunatic's eſtate was cut and ſold unde 

an order of Court, and the produce paid into the Bank 

| on petition, the Court refuſed to give the produce 

x Ver. jan. 453. either to the heir or next of kin, without a bill, 
Deeds. | 


1 Ver jun. 160, Deeds not delivered up upon petition in bankruptcy 


r * nn. tht Mid a Mot OI * „ 
— — — 


uin 


1 — 


e e 

„ 
Commiſſion to anſever. 
Baron and Feme. 
Bill of Review. | 


What. | ſ I a ſpecial anſwer to a bill, or ſome part thereo 

1 ſhewing and relying upon one or more things 

caufe, why the ſuit ſhould be either diſmiſſed, delaye 

or barred.] , Fiery: 

The defence proper for a plea muſt be ſuch as U 

duces the cauſe, or fome part of it, to a ſingle poi 

and from thence creates à bar tb the ſuit. Thee! 

of a plea is to fave to the parties the expence of an e 

amination of witneſſes at large; and therefore it is n 

every good defence in equity that is as 2 ple 

For where the defence conſiſts of a variety of circut 

ſtances, there is no uſe of a plea; as the examinati 

- muſt ſtill be at large, and the effect of allowing fu 

| a plea will be, that the Court will give judgment 

x Ak. 54. The circumſtances of the caſe before they are made 
22 by proof. nn 


- |] - 
_ (It is of three ſorts:] o ; 
ki. To the jurifdiftion.] "© 
i | 2. To the perſon.] | ; 1 
5 In bar. oy | of 
In «ifebility of - [Pleas in diſability of the perfonor to the juriſ 


the perlen. tion, need not be upon oath ; and ſo that they be ur 
m. -_- conhiſel's hand, they mal be received and filed, tho 
or. Ch, g. the defendant do not deliver the ſame in perſon, ot 
n J ſer Wh 
Com. Att. 439. [ Pleas of any matter of record, or of matters 
. e in this Ste, need not be ben 6. 


(But pleas in bar of matters in pars are to be upon Pleas ia bas, 
auth: and except the matter of the bar be fingle, and 
o full a bar as that the bill requires no further anſwer, 
the whole matter is generally ſet forth by way of an- 
yer; and then ſo much of it as goes in bar, is relied 
won by way of plea and this is intituled The plea 
2nd anſwer of the defendant.” Or the defendant may [a ch. Ca, 263. 
plead the matter proper in bar, and then add by wa 
of anſwer what further is neceſſary in point of Au . 
be charged. 8 | | 
[An anſwer and plea taken by commiſſion was re- O,. 
tuned iffa reſpons capta fuit per ſacramentum, &c.] _ 
[So that the plea not appearing to be upon oath, it 
yas rejected, but without coſts; the Court appre- | 
lending it to be rather the miſtake of the commiſ- Is Ch, Ca, 201 
ſoners, than the fault of the defendant. ] 
[After an attachment with proclamation returned, Attzchment re- 
5 com mi ſſion to anſwer is to be made, nor demurrer turned. 
v be admitted, but upon motion in open court. Lor. Ch. 35. 
[So neither is a plea in ſuch caſe to be admitted Ibis, 
vithout like motion. 
In the ff ſort of pleas is to be ſhewn that the Ples to the jo- 
Court has no juriſdiction of the cauſe ; as if lands lie i{diQion, 
na county palatine or exempt franchiſe, you may 
plead it, and that time immemorial, &c. (or as the 
caſe is,) all ſuits at common law and in equity, touch- pinch, 451 
ng the ſame, have, or ought to have, been impleaded, 
nd yet are impleadable in the courts of the ſaid county 
IS before the Chancellor, &c. and not clſe- 
In a plea of the privilege of the univerſity of Ox- [2 Ca. Rep, 
jd, the privilege muſt be pleaded under ſeal of the '*%] 
miverſity, | | 
ade (Said, if a bill be brought in the Exchequer touch- Exchequer. 
ng tythes, or other matter, and the defendant ex- 
bidits his bill here againſt the there complainant, 
touching the ſame matter, the Court of Exchequer has 
paned the juriſdiction by priority of ſuit, and it may 
te pleaded. in abatement of the bill here.] | 
One plea. only is to be admitted to the juriſdiction ; One plea only to 
mherefore if the defendant plead ſuch plea as is not *b<juriſdiftion, 
ficient in its nature, or plead the matter inſuffi- | 
tieatly, he will be put to anſwer. ] i | 
[As pleas to the ſubſtance and body of the matter, How deter- 
en to the jurildicion, ſhall be determined in open nia, .. 


. 
** 3 (ln 


325 


In relpe&t of the 
perſon, 


PF L E A. 


IIa the ſecond, viz. in reſpect of the perſon, it u 
be ſhewn either that the plaintiff js by law difabled u. 


fue, as that he is outlawed, or excommunicated, 


(which works a temporary diſability,) or that he is 
attainted, &c. (which is 'a perpetual diſability) ; that 


| he is a papiſt convict, or that the plaintiff or de- 


fendant is not ſuch a perſon as alledged, as feme 
ſole, heir, executor, or adminiſtrator, Cc. and is not 


therefore to ſue or be ſued, as ſuch for the matter in 


ler Rep. 239. 


_ [Big] 


queſtion, | - | 
[Note, If a feme ole plaintiff marry after anſwer, 
and pending the ſuit, upon ſhewing it to the Court 
the ſuit ſhall abate; but may be revived by bill.) 
[But if a feme covert exhibit a bill in her own 
name only, it may ordinarily be pleaded in abate. 
ment, and the bill will be diſmiſſed, Vid: Baron and 
_— af | 
A feme ſole ſued a ſubpena, and the ſame da 
2 the ſuĩt wii Ach coſis. : 
[If an adminiſtrator, having adminiſtration only in 
the -province of York, ſues a defendant here, who 


lives in the province of Canterbury, for a debt which 


aroſe in this province, he may plead in diſability of the 


_ plaintiff. ] 


[If outlawry is pleaded, the record or the capiar 
thereupon muſt be pleaded ſub pede ſigilli, and is uſually 
annexed to the plea. } : 

[The defendant may plead and ſhew as many out- 
lawries as he can.) "6 

[Outlawry in a plaintiff, executor or adminiſtrator, 


is no good plea; for they ſue in auter droit.] 


[If the outlawry pleaded be in a ſuit for that very 
duty or thing, for which relief is ſought by the dil, 


te plea will of courſe be diſallowed, and the / plaintiff 


ll a plaintiff think a plea of outlawry inſufficient 


ſhall have a ſubpoena againſt the defendant, for five 


marks coſts {now ſive pounds), and to make.a beiter 
anſwer.] ä — | 


through miſpleading, 'or otherwiſe, he may, upon 


notice to the clerk on the other fide, ſet it down with 


the Regiſter for the judgment of the Court: but i, 
within'eight days after filing the plea, the plaintiff do 
not ſo enter it with the Regiſter, the defendant may 
take out proceſs for five marks coſts (now five pounds) 
as if the. plea had been argued; for the Rn” 


Pl PLE A 327 


i ing it is a matter pleaded [0r.Cb 98. 
ork — to ſet it down, ſeeing it is a p {0 1 21 

[After the outlawry is reverſed, the defendant, on a 
new ſubparna ſerved on him and twenty fhillings coſts ſor. Ch, 38.] 

id him, ſhall anſwer the bill.) : 

[So the defendant may plead excommunication in Plea of excom- 
the plaintiff, which muſt be certified by the ordinary, en. 
either by letters patent containing a poſitive affirma- 
ton, that the complainant ſtands excommunicated, 
ind for what; or by letters teſtimonial, reciting quod 
{rutatis regefleriis invenitur, &c. and either of them 
nuſt be ſub ſigillo, and ſo pleaded.) | | 

[Upon producing letters of abſolution here in court, Ir. H. ch. 264.] 
Fe. the plaintiff wil! be allowed to proceed. 

[Outlawry or excommengement in a prochein amy Ovuthwry. Ex- 
or guardian cannot be pleaded or alledged in diſability, (Cl. Tot, 25. 
where an infant ſues or defends by him: cauſa qua - 
75 5 
Outlawry in the relator in an information is not a Mitt. 287. 
good plea, Vide Prec. Ch. 13. contra. | 

But excommudication is a good plea to a bill brought Co. Lit. 234. 
by an executor or adminiſtrator, though they ſue in 3+ Ab. 36. 


auter droit. | 
Plea of outlawry overruled becauſe it was not put Oath, 
in upon oath. Vide 2 Vern. 198. 2 Vern, 37. 


[If one ſue as adminiſtrator, the defendant cannot Aaminiftrater, 
plead that another is executor by a nuncupative will x ch. Ca. 19a. ] 
before the executor has probate of ſuch will.] | 

[There ſo rarely is occaſion for the pleas of alien Alien enemy, 
memy or attainder, that little needs be ſaid about them, Attainder. 

Only it may be obſerved, that where an alien enemy 
very i come here for refuge and protection, or has lived 

bill, WY dere peaceably a long time, the Court will probably 
ntif WY diſcountenance ſuch pleas againſt him.] 
fue Heretofore, where a bill was exhibited againſt J. S. Allegations by 
eiter WH ſuperviſor of the will of J. N, and one F. F who was wy of anſwer, 

0 ſuperviſor of J. N.'s will, being ſerved with pro- 
cient I cls, alledged that J. S. the ſuperviſor was dead; it 
pon as ordered, the defendant ſhould put in his allegations | | 
with 8 upon oath, by way of anſwer, and then deſire judg- Ci Ch. Rep. 37.} 
t if, WF nent, whether he ſhould be compelled to anſwer | 
f do WH the bill, and pray his coſts for the unjuſt vexation. ] 


may [A plea in bar is commonly where ſome foreign ples in ba, 
nds) gs or thing is ſhewed, whereby, ſuppoſing the 

it is dill, Se. tr t the ſuit or bill, or ſom t thereof dep 
not in bared,] > 7 Fry at n n 


Y 4 | [Some- 


— 


„ 
[Sometimes it is an act of parliament; as the ſtatute 
of limitation of actions, the ſtatute of frauds, &c.] 
| [Sometimes a record; as, a common recovery, 2 
verdict at law, a verdi& and judgment, c.] 


[Sometimes both a ſtatute and record ; as a fine 
with proclamation according to the ſtatute, and five 


years nonclaim.] 


[Sometimes it is a matter in pais; as a releaſe, an 
account ftated; notwithſtanding which a defendant 
muſt ordinarily anfwer a particular fraud, &c. if any 


be alledged.] 


[If the defendant's title be paramount the plaintiff's, 


he may plead it in bar.] 


[So if the plaintiff has granted or releaſed his right 


to the defendant.] 


[So a leaſe, or a purchaſe for a valuable conſidera. 
tion, &c. may be pleaded in bar; the defendant by 
way of anſwer denying any notice of the plaintiff's 
title or claim. ] | 1 ; 

[So a long peaceable poſſeflion, as 60 years or 
more, may be pleaded in bar.] 

[Sometimes this plea is to the very ground and foun- 


dation of the ſuit; as in a bill for diſcovery of title, 


[ iPs. Alm, 22. 
Fraud. 


Anſwer, 


Ec. the defendant may plead, that the complainant has 
conveyed the premiſes in queſtion, or his right to 
them, Cc. to another perſon. ] FS 
[All or ſeveral of the matters in bar may be pleaded 
together.] | 

[Sometimes a ſuit depending here or elſewhere is 
pleaded in bar.] | | 

[So a decree or diſmiſhon in this court. ] 

[If a decree is had, and the party brings a bill in- 


tending to review the decree, but does it by way of 


original bill, and not in form of a bill of review, the 


defendant may plead the decree in bar.] 


[A decree and diſmiſſion in the Court of Exchequet 
was pleaded here; but the plea was overruled, and the 
defendant put to anſwer, by advire of the Judges. 

[Where there are matters alledged in the bill, to 
which the bar reaches not, or ſome circumſtance re- 
lating to the matter in bar, that requires a particular 
anſwer, as fraud, &c. the defendant muſt anfwer on 
oath as to theſe.) OE. 

If the defendant is doubtful whether, if he plead the 


matter of his defence, his plea will de allowed 7 


17 * 
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þ the Court; he may ſhew the whole matter by an- 
ſwer, and then inſiſt and rely upon it almoſt as if he 
had pleaded it, only he is not to call it a plea, nor to 
have the benefit thereof till hearing. ] | | 
[A plea of a former ſuit depending here for the Where plea mutt 
ume matter, need not be ſet down with the Regiſter, be ſet down with 
being a matter recorded in this court: but if the 2 
plaintiff be not ſatisfied with the plea, it ſhall be re- = 
ferred to a Maſter to certify the truth thereof; and if 
it be determined againſt the plaintiff, he ſhall pay the for. ch. g8.] 
tefendant five pounds coſts. } 
To a bill brought againſt defendant as an executor Former ſuit. 
to account, he pleads a ſuit in the Chancery in Ja- 3 Alk. 587. 
maicaz neither the term, nor the year in which the | 
ſuit was inſtituted, was ſet out for certain nor averred 
in ſuch poſitive way as is required in pleas; ſo the 
plea was overruled, 
[The reference muſt be procured by the plaintiff, Reference. 
and a report thereon, within a month next after filing [Or. Ch. 98. 
ch plea ; otherwiſe the bill ſtands diſmiſſed of courſe, Tom: 34. 48. 
with ſeven nobles coſts.] | rl - Gs 
[A former bill pending was pleaded to a ſecond Former ſuit, 
bill, which had an addition of ſome new matter. 
Seeing the plea was good, the plaintiff was ordered by 
the Court to pay the uſual coſts of a plea allowed, and [i Ch. Ca. 241.] 
that the defendant ſhould anſwer a ſecond bill, and | 
. former ſhould be diſmiſſed with twenty ſhillings 
colts, ] | 
[If a ſuit be depending at common law, or in any 
ther inferior court, it may be pleaded, and the de- 
endant ſhall not be put to a motion for an election or 
liſmifion; and ſuch plea ſhall be proceeded in as a 
plea of a former ſuit depending in this court between 
tie ſame parties, for the ſame matter.) | 
[Where the plaintiff conceives the plea naught for Plea argued, 
matter or manner, he may put it to the judgment of Com. $3). 426. 
the Court, and have it argued. } | : 
(Or if he think the plea good, but not true, he may Iſſue upon plez, 
like iſſue upon it, and proceed to proofs, &c. ] | 
(If a cauſe has been formerly diſmiſſed this Court, Plez upon oath, - 
but the diſmifion not ſigned and inrolled, the plea of | - 
ſuch diſmiffion muſt be upon oath; for till the inrol- [Px. Alm: 11. 
nent it is not recorded. ne 
{As pleas that go to the juriſdiction, ſo thoſe that Peterminedin 


Po he merit, tall be domrminod i open count} PF Alm, 14] 


r 


Entered eich be. If a defendant do not enter his plea with the Re. 


| 
( 
| 
8 
j 
| | 
iv 


giſter eight days after filing, it is overruled of courſe, 
and the plaintiff may take out proceſs for an anſwer tice 
and coſts,]J | 
\ [This is intended of a plea of a matter in pais, and cr 
not of a matter of record; or recorded; for it is the 
plaintiff's part to enter theſe if he ſo likes, elſe the cha 
defendant within eight days after filing, of the plea Wil jice 
may take out five marks coſts, as before in outlawry,] WW the 

[It a matter not of record, or recorded, be pleaded, 


and the plaintiff deſires the opinion of the Court, whe. 1 
ther if it be true it be a ſufficient bar, it muſt be ar- Wi », ( 
gued; and if it be adjudged ſufficient, and the plain. mer 
tiff take iſſue, the defendant muſt proceed to prove n 
the truth of his plea by depoſitions, or other proofs, as 4 
on anſwer, &c.] : lem 
Coftson the plea Said, if by the defendant's neglect or default bis the 
being overruled. plea is overruled ; the Court, on motion or petition, plea 
| in time, will order it to be re-argued, the defendant oug 
paying 5 l. the coſts on overruling. ] | do, 
[Where a plea is ordered to ſtand for an anſwer, Bi roy 
(as ſometimes on arguing it is,) coſts are ſeidom given Will ever 


on either ſide ; and the benefit of the matter pleaded is 
generally ſaved to the hearing.) 
[This is (I ſuppoſe) where it is ſomewhat doubtful 


to the Court, whether there be not ſome equity againt Wl defer 
the matter pleaded ;] but now plaintiff takes out a ſud- ¶ ſuffic 
pœna for five pounds coſts, | PI 
If on arguing a plea be adjudged good, the bill ü « oz 
diſmiſſed with feven nobles coſts: ] now five pounds. ſtated 
[If the plea be overruled, the defendant pays fue tive r 
marks coſts :] now five pounds. Pl, 
[An infant pleaded by guardian, came of age, ruled 
prayed leave to amend his pleaz it was granted oa the y 
paying the plaintiff five marks coſts. ] — In 

' {As no demurrer, fo no plea is to be ſet down foil fenda 
pleasto be ar- hearing on any certain day, except the order de or pr, 


brought to the Regiſter to enter two days at leaſt be O1 
fore; and after the paper of pleas, Ic. is ſet up in the vitho 


Lor. Ch. 32 Regiſter's office, no alteration is to be made in it.] wer, 


| 
| 
| 


— — —  — — 


lach. Ca, 201.] 


il 
1 
1H 
8 


Ir Tut, 21-] but the defendant muſt anſwer. ] x 


[A falſe and fraudulent plea here by an executor ende. 
has the ſame conſequents as at law. 7 5 
[If outlawry or other matter be pleaded, and the bar, 
plea is overruled; no other plea ſhall be after pleaded 


* 
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Re. Bill by a dowreſs to remove a truſt, term. Defend- Par. 
urſe, ant pleads himſelf a purchaſor, but does not deny no- * * g 
(wer tice, Plea overruled. | 0 
Defendant in his plea of a purchaſe for a valuable Purchaſe, 
and Wi conſideration, omits to deny notice; if the plaintiff _— 
the WW replies to it, the defendant proceeds to prove his pur- GED LON 
: the WW chaſe; and it is not material if the plaintiff proves no- 
plea tice; for it is his own fault that he did not ſet down 
y. de plea to be argued, in which caſe it would have been 
aded, overruled. | * | 
whes In a plea of purchaſe it is ſufficient denial of notice B. 
e -v ſay, that ar the time of the purchaſe, and before pay- , p. W. 243 
lain. ment of the money, he had no notice, without ſaying at à Ak. 630. | 
prove WF any time before. | 
ls, as n all caſes of a plea of purchaſe, or marriage-ſet= P chaß. 
gement, notice muſt be denied though not charged by Notice. 
t bis i the bill; and it may be ſufficient to deny it, either by 
tion, Wi plea or anſwer, notwithſtanding the objection that it | 
ndant WY ought to be by the plea, ſince all the defendant has to Note 3 P. W. 
do, is to prove his plea ; for the defendant is not to “ 
ſwer, prove a negative, vix. that he had no notice; how- 
given Wl ever, it ſeems beſt to deny notice both by plea and 
led u anſwer. | | 
Where the bill charges particular and ſpecial in- Purchoſe- 
ubtful WW ſtances of fraud or notice of the plaintiff's title on the "_ 
ing o > 3 Ark. 815. 
gainn BY defendant, his denial of fraud or notice generally is not 
a ſub · BY ſufficient, Plea overruled. | | 
2 Plea that defendant's teſtatrix had neither canſlructius Purchaſe. 
bill i & u! notice of plaintiſf's title, not denying the facts — 
s fue tive notice was to be deduced. Overruled. S. C. 
Plea of a purchaſe ſor a valuable conſideration over- Purchaſe. 
age ruled, becauſe it did not alledge ſeiſin and poſſe ion in we 


ted on the vendor. | 73 Vern. 246, 
In the pleading of a purchaſe or mortgage, the de- Purchaſe. | 

vn (or fendane muſt plead, that the vendor or mortgagor was, Lede, 

er deer pretended to be ſeiſed in fre, — W 8 


On a plea of purchaſe for a valuable conſideration Perchaſe. 
vithout notice of the plaintiff's title, it is ſufficient to — 
wer, that the perſon who conveyed was ſeiſed or pre- * 9 
tended to be ſeiſed, when he executed the purchaſe-deeds; 
where a purchaſer ſets up a fine and non- claim as a 2 Ves, jun. 450. 


nd the bar, he muſt aver that the vendor was actually ſeiſed. 
caded Plea overruled becauſe the fraud ſtated in the bill F,aud. 
yi Was denied in the plea and not by way of anſwer. x Verne 187. 


Plea of a decree and report, made abſolute, _ 


ſtated in the plaintiff's bill, from which the conſtruc- 2 ves. — ; 
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Frand. and inrolled, to 2 bill charging groſs fraud, overruled, 
F. W. 74. the fraud not being denied by anſwer. 
The ſtatute of limitations no plea, where the bill 


Fron7. charges fraud; but then it muſt be charged by the bill, 
37. W. 143. an _ fraud was diſcovered within fix years before the 
ill fled, * 


Plea of the flatute of frauds allowed, in 2 caſe where 
Fraud, Sat of. a wiitten agreement was effentially varied by parol. 

3 v.. hes Sc. Plea of the ſtatute of frauds was allowed (the agree. 
Siet of frauds, ment not being in writing,) though a parol agreement 
2 Bro. 559. was conſeſſed by the anſwer. 

W here defendant having acknowledged by letter, an 

Stat. of frauds, agree ment for the ſale of an eſtate, the caſe is out of 

3 Bro, 163, the ſtatute of frauds, and a plea of the ſtatute was 
overruled (a). | | 

- Tt is not neceſſary in a plea of a former ſuit brought 

Averment, ſor the fame matter, to aver, that ſuch ſuit is depending; 

Former fit. a plea of a former ſuit pending for the ſame matter is 
1 Vern. 3322. , | | 

Put in without oath, 

Bill by a creditor of teſtator againſt his widow to 

| diſcover her title to lands in her pofſeGGon, to which 

the pleads a ſettlement and jointure, and offers to dif- 

1 Vern 139. cover, if the plaintiff will confirm it; but the plea did 
3 Aik. 52. not ftate the date of the deed, or the parcels of lands 

contained in it, and theref6re the plea was overruled. 
| Bill to diſcover articles pawned to the deſendant, 
Averment, who pleads that he Jent the money without notice. of 
Pawn. the plaintiff's claim ; the plea ſhould aver, that the 


2 Bro, 578, defendant had no other articles than thoſe ſpecißed, 
and although this is ſworn by the anſwer, it is not 
 ſyfficient, for it is ſaying that as the defendant has 
lent money upon certain articles, he ſhall not be com- 
pelled to make a diſcovery as to any others. 
Averments are neceſſary to exclude intendments, 
which would be made againſt the pleader, for thc 
Court will always intend the matters charged againſt 
the pleader, unleſs fully denied. And fo in a plea to 
2 bill for diſcovery of marriage with the teſtator, that 
| ſuch diſcovery would ſubje& the party. to puniſhment 
2 V. 2 245. ſor inceſt in the Eccleſiaſtical Court, it was neceflary 
to aver, that the teftator was lawfully married before 
to her ſiſter, and had iſſue. | | 

To a charge in the bill, that H. died ſeiſed in {ce 
of eſtates in Derbyſhire, and elſewhere ;' plea of fine of 
all the eſtates charged in the bill, and of which 4 
(=) Plea af flat, of frauds to an exceurrry<omratt, oyenvulcd. * 

| 32 , 


com miſſion to take the anſwer only. Sed vide the caſes 


aplea, for that is an anſwer, and on oath, but he can- b. W. I. 


injunction till the plea has been argued. 


= 
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fied ſeiſed in fee, ſufficient, without averring, that; Bro. 20. 
they were in Derbyſhire and no where elſe. And the; . J 236 
Court will not intend that there are advowſons, merely 
becauſe mentioned in the fine. * 
A plea muſt aver facts, to which the glaintiff may 

y, and not in the nature of a demurrer, reft on 3 Ark. 558. 
fads in the bill :—the averments ought in general to be — 1 
poſitive. In ſome caſes, indeed, a defendant has been 
permitted to aver according to the beſt of his know- 
kdge and belief; as that an account is juſt and true; 3 Ak. 70. 
and in all caſes of negative avermeats, and of aver- Till yo. 
ments of facts not within the immediate knowledge o ß 
the defendant, it may ſeem improper to require a po- 
ſitive aſſertion. 5 . 
All the facts neceſſary to render the plea 2 complete 
ber to the caſe made by the bill, that the plaintiff may 
_ iſſue upon it, mult be clearly and diſtinctly avet- r Ver. jun. 393. 
Where a plea is to the relief only, and is directed Pi fard for 


to ſtand for an anſwer ; the words with liberty to ex- om, 
cept mult be added, to prevent the eſtabliſhing it as a ; P. w. 239. 


good anſwer. 


On time given to anſwer, the defendant may put in gg Tinc 


not put in a demurrer. x Bro. 56. 
A defendant cannot demur, and plead or demur and Pl and arfwer, 
anſwer to the ſame part of a bill, for the plea, Wc. 3 T. W. 80. 
orerrules the demurrer. 
The defendant cannot plead after a proclamation 1 Vera. 275+ 
returned; nor can a plea be taken upon a general 


above cited where a plea is conſidered as an anſwer. 

Plaintiff entitles himſelf as adminiftrator, the de- Haremene. 
fendant pleads that the plaintiff is not adminiſtrator; Not adminiſtra 
and the plea good. . 

After a plea put in, there can be no motion for an * 

N 3 b. W. ; 

If a demurrer be put in to part of the bill, and an 2 4. 173. 
inſufficient anſwer to the reſidue; the plaintiff cannot 1 PAW. 16. 
except till the demurrer is argued. But if he anſwers » Ack. 390. 
to matter of diſcovery, and plead as to relief, the ia nod 
plaintiff may except to the diſcovery before the plea 

argued, ' i a ; 

Plea of matter, which would be a good plea to the piſcovery. | 
action at law, is not a good plea here to a bill for diſ- 2 Bro. 7. 
corery of facts to ſupport the action. 1 ä 

, ca 
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Plea of the ſtock-jobbing a& to a bill for diſcovery 
of ſtock tranſactions, overruled, on the ſecond ſection 
of the act, by which the party is bound to anſwer any 
bill, which may be filed in a court of equity. 

Plena to a bill of diſcovery in ſupport of an aQion 
under 9 Ann. c. 14. for money loſt ar play, by the 
aſſignees of the loſer a bankrupt, that the ation was 

2 Vez. jun. 516, not commenced and the bill exhibited within three 

months, overruled. | | 
I The ſtatute of limitations cannot be pleaded to a 

2 Ak. 351. diſcovery. oy | | 
Plea to diſcovery of whether the perſon from whom 


Ver. 330% defendant purchaſed was a papiſt, allowed, 
— Plea of privilege ought to be upon oath. 


Two of the defendants pleaded the privilege of the 
Exchequer; plea overruled, becauſe there was another 
1 Vern. 246. defendant, who was not privileged. | | 
Revier. If the deſendant's time ſor anſwering be out, the 
3P. W. 34% Court will order the proceedings to be revived; fo 

though the defendant by his anſwer inſiſts that the 
plaintiff is not entitled to revive; for this ought to be 
ſhewn either by plea or demurrer, | 
Plea to a bill of revivor for coſts taxed and ordered 
1 Bro. 438. to be paid into the Bank, overruled. 
| A defendant to a bill of revivor cannot plead to that 
ſuit a plea which has been pleaded by the original 


| 3 Bro. 570. defendant. 


Former ſuit. Where defendant pleads a decree of diſmiſfion of a 
28 former cauſe, for the ſame matters, in bar to the plain- 


3 Bro. 544. tiff's demand by his new bill, if the plaintiff does not 


— 


— 


x Ver. jun, 48. move to refer it to a Maſter to ſtate, whether there be 
os ſuch a.decree, but ſets down the cauſe upon the new 
bill, it is a waiver of his right of ſuch reference, and 
the Court will determine it. | | 
A plea of a bill for the ſame matter overruled, be- 
2 Ack. 44 Cauſe the laſt bill was brought in a different right, 
Bad in part. A plea may be bad in part, and yet not ſo in the 
z Atk. 53- 45% whole; not ſo a demurrer, which muſt be good for 
22 1 the whole. 7 n 
1 Plea to a bill for a diſcovery of aſſets, that the admi- 
2 Ak. 51. niſtrator was not a party, though it was admitted, that 
3 Atk. 341. he was an inſolvent perſon, allowed. 
| Plea, for not bringing the repreſentatives of the per- 
2 Atk. 511 ſonal eſtate before the Court, allowed; even though it 
| be ſuſpected to be for delay merely, the rule of the 


Court muſt be uniform. 44 


1 f 


A demurrer is a dilatory, a plea not; but a plea Di req. 
cannot be put in a ſecond time if once overruled: yet = = 
the Court allows the defendant to inſiſt on the ſame 3p. W. 35. 
matter by anſwer, which was overruled as a plea, or 1 Alk. 431. 
will order the plea to ſtand for an anſwer. Thi 

A valuable conſideration ſet forth by the defendant, Con/deratios. 44 
protects him from giving an anſwer to a title ſet up 3 17 
by the plaintiff; but a plea of a bare title, without 3 
etting forth any conſideration, will not do. 146 

Plea that a writ of right had been tried and had been , 11 
determined againſt the plaintiff, a good plea to a bill 1 Bro, 30g. | 
of diſcovery of matter relative to the title. | | 

| 


In a plea of title derived from one having a particular Title, 
eſtate, and not in poſſeſſion; it muſt be ſet out how Ab. 42+ | 
the perſon became entitled. | TER 

Plea of fine and nonclaim overruled, becauſe the Fine. 14 
pendency of the ſuit, which was a proper matter for 2 Alk. 389. | 


he equity prevented the running of the fine. | 

ſo Plea to all except ſuch parts of the bill as are nut Ercptien too ge- 

he hereinafter anſwered, is too general, and therefore bad, , | 

be To a bill for account and diſcovery, a plea of teleaſe, 3 270: 
farther and other than in the plea ſet forth, was filed, 

ed | and overruled : plea containing an exception of mat- 2 Ves. 107, 
ters after mentioned is bad. | 

at Plea of a foreign ſentence in a Commiſſary Court * court. 

al in France, relating to the ſame matters for which the 3 L 415. 


bill was brought here, overruled; as it is a ſentence in 
a a Commiſſary Court only, which is of a political nature. 
- Plea of the ſtatute of frauds, averring firſt that there Del plea. 
t was no contract in writing ; 2d, that there had been * e. 406 
e no acts done in part performance, overruled as double, 
W and ordered to ſtand for an anſwer, with liberty to 
d except, 

Plea of conveyance fine and nonclaim, not multi- 

- farious, but a good plea to a bill impeaching the con- 2 Bro. 274. 
Yeyance, as not being for a valuable conſideration. 
e Plea where one part is inconſiſtent with the other, 
r overruled ; as a plea to a diſcovery, that it may ſubject 4 Bro. 253. 

the defendant to penalties of a ſtatute, and alſo of ar- 2 jua, 87 
. ticles of impeachment exhibited againſt him by the 


t commons, is inconſiſtent and bad. 
A plea ſtating, that the plaintiffs, who claimed as 
citizens of London, never were reſident there, or 
, ever paid ſcot and lot, and that they were admitted 3 Ant. 738. 
freemen by fraud, for the purpoſe-of enjoying the | 


exemption claimed, is a double plea and therefore _ 
ea 


Heir, 2 Bro. 143. Plea that the plaintiff is not heir, bad. | 
1 of times of time to prevent opening the inrolment 
Ve 109. of a decree ought to be pleaded, and is not proper for 
* a demurrer. MF 
| Seat, limitations a —_ time _— A ſaction, which is the 
3 Atk. 225. ſubject of diſpute; muſt be taken advantage of b ; 
3 Bio. 633. 3 P. V. 287. contra. ch . er 

The ſtatute of limitations a good plea to a bill by 
an infant upon his coming of age, where the admini- 
ſtrator in truſt for the infant had neglected to ſue for 
fix years. Vide 2 Vern. 368. | 
h Statute of limitations may be pleaded to a debt, but 

2 Alk. 31. not to the diſcovery when the debt was due, nor to the 
| diſcovery of a note, and whether it was the hand-writing 

bol teſtator. Finch. 14. 15 

Where fraud is charged, the defendant cannot plead 
9 ' the ſtatute of limitations to diſcovery of title, but muſt 
anſwer the fraud. 

The ſtatute of limitations cannot be pleaded to a 
breach of truſt, nor can a perſon who has taken a con- 
3 Alk. 459- veyance from a truſtee, plead the ſtatute. 

A. mortgages a manor. with an advowſon append- 
ant, the church becomes void; the mortgagee in poſ- 
ſeſſion ſhall not preſent till the mortgage is forecloſe ; 

8 dut if the mortgagee of an advowſon preſents, the bill 
2k. W. 404. by the mortgagor muſt be brought within ſix months, 
in the ſame manner as a quare impedit. 5b 

A fine and non-claim, a bar to an equity of red.mp- 
tion. | | 
Plea of the ſeveral ſtatutes that make it penal to ex- 
port wool, good, to a bill for diſcovery of what goods 
© defendant carried on board his ſhip, the bill charging 
no other goods but wool to be on board. 
Defendant may plead to a diſcovery whether he 
committed waſte or not, but not to the diſcovery of 
whether he be tenant for life or not; he may plead to 
the diſcovery of the act cauſing forfeiture. 
In all caſes of forfeiture, if plaintiff alone be entitled 
to the forfeiture, and waives it, the defendant mult 
diſcover :—ſo, if he binds himſelf not to inſiſt on being 
protected from diſcovery. | 
Though no-bill of diſcovery is allowed upon penal 
ſtatutes without waiving the penalty, yet the advan- 
tage of pleading it ſeems waived by partners in un- 

awful trade, as between themſelves, Sed furt. 51 

225 14 Ms 


* 


3. W. 309. 


P L E A. | 337 


Bill for the rents and profits of an eſtate, and to diſ- 
ent wer whether A., under whoſe will defendant claimed, 
for Wl yz 2 papiſt, at the time of a purchaſe made by 1. 
i the eſtate from the plaintiff's anceftor. Plen, a x Atk. 
the te under .; and as to diſcovery, plea of the ſtatute v. 
lea. n & 12 Wil. 3. againſt papiſts; by which, if A. was 89. 
zpapiſt, defendant was diſabled to take: plea allowed. 9 
by Jill to ſet aſide 4 judgment aud verdict at law, as * 
ni- tied againſt conſcience ; plea of the verdict and Hach, =. 
for N iement, good :—ſo, to a bill for a modus plea of 
jdgment in debt, upon the ſtatute 2 Ed. 6. againſt one Finch, 13. 
but e be plaintiff z good. | . 
the Execution againſt teſtator, and diſcharge by plain- 
ing aks order, pleaded by the executrix to a bill for diſ- GCilb, 190 
wrery of aſſets, and allowed. 
A plea, coupled with an anſwer which admitted the Anſuer, 
uſt es ſtated in the bill, was overruled, h 2 Alk. 155. 
Bill for ſpecifick performance of an agreement ſtat- Stat, of frauds; 
» 2 io that counſel, in the preſence of the parties, took Prec. Ch. 403. 
bun minutes of the agreement, and gave them to his 
rk to prepare the articles, but that one of the parties 
led before they were prepared : plea of the ſtatute of 
fuds allowed. | | n 
la pleading the ſtatute of frauds, it is neceſſary to Prec. Ch. 533. 
mer, that the agreement was not reduced into writing. 
hs, Where a bill is brought for a general account, and Account. 
| ken nt ſets forth a ſtated one, the bill muſt be 2 Alk. . 
P- mended, for the ſtated account is primd facie a bar, 
W errors are aſſigned. | 
* To a bill for diſcovery of new matter defendant 2 Alk. 40. 
2 plead or demur, he cannot inſiſt upon ſuch matter 
the hearing. | | _— OO 
In a plea of conviction of a capital. offence, this conviaion; 
wrt muſt judge with equal ſtrictneſs as if it was a 2 atk, 399. 
ea at common law. | | | 
Bill to ſet afide a will for fraud: plea of the will duly 3 Ack. 27. 
wcuted, allowed. 6 | as 25% 
Plea, by the clerk of a company, to a bill of diſco» piſcorery. 
ey of the company's accounts, that he was ſworn not Finch, 24. 
bdiſcover without the conſent of the Maſter and War- | 
ns, allowed. | 


\ 
8 . 


= & . 


n. 2 of the 13 Eliz. e. 20, againft non-refidence, good. | 


Though a plea in bar be allowed, yet plaintiff may Plea in han. 
ty to the truth of it, and may except to any other Gi, abg. 
Ft of the anſwer, Bill 


% \ ; 


Sill for diſcovery of tythes by leſſee of a parſon; Old. Rep, 26 
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Gilb. 189. 


2 Anſtr. 519. 
3 Anſtr. 637. 


3 Anſtr, 735. 


Dorer 


Tio | Bro. 264. 


Charters and 
acts of parlia- 


ment. 


3 Bro, 292. 


account, filed by the Nabob of Arcot, that by cb 
ters confirmed by act of parliament, they had cert 


P L E A 


. Bill toredeem lands conveyed to defendant's grenc 
father for a term to be void on payment of 1264, ar 
intereſt ; plea, that defendant was, deviſee under t} 
will of his grandfather, who purchaſed them aad e 


Joyed them for 15 years; overruled, as there was 1 6 
anſwer relative to the mortgage. | ” 
Plea of forecloſure to a bill for redemption, ove * 
ruled, there having been no final order for the for % 
| 1 a decree not ſigned and inrolled cannot 1 
p My | 
To ſupport a plea of a former decree, ſo much of a4 
firſt bill and anſwer as will ſhew that the ſame poj * 
was in iſſue, muſt be ſet forth, 6 
Plea to a bill for an account of a partnerſhip, un 
all matters in controverſy were to be determined * 
arbitrators, allowed. | 10 
| Plex of an award and releaſe good to a bill to ca... 
an account. k 
| Pleat a bill for diſcovery of frauds in breach 1 f. 
articles, that there was a clauſe in the articles, t 1 " 
all matters in difference ſhould be referred to arb d + 
tration, overruled; as it did not ſtate a reference Th 
be pending, or to have been had. C ; 
lea of an award to a bill for an account, on tl 7 
ground of matters tated in the bill not having be ff y 
comprehended in the award, valid, unleſs it ape n 
that the award was not final. * b 
A ſubmiſſion to arbitration was made à rule 169 
Court, and an award made; the bill ſtated, that « * 
ſendant in giving in to the arbitrator the partieuli Made 8 
of the eſtate in his hands, wilfully miſrepreſented Dia 
extent and value, ſuppreſſing ſeveral parcels; ti . 


plaintiff had but lately diſcovered the fraud: the 
prayed to have the matter opened. Plea of the au ud t 
alone without anſwer overruled. - 

Plea of payment of a ſum of money into the Ecc 
fiaſtical Court, to prevent a commiſſion of appral 
ment, and accepted, and a receipt given, diſallon 
as a plea in bar to the ſuit, it not ſhewing that 
party had no further demand. 

Plea of purchaſe for a valuable conſideration 
good to a bill for dower. | 

Plea by the Ea? India Company, to a bill for 


pow 
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powers, by virtue. of which, the acts complained: of f 
were done, overruled; the plea not ſetting forth the 


r contents of the charters and acts of parliament. gs ey 
de Plea ought to be ſet down within eight days, and if Stag plea 
as ll it is not, it is conſidered as abandoned. 2 


Plea, that the perſon, through whom the plaintiff 11 
daimed, died a batchelor and without iſſue; ordered to 
tand for an anſwer with liberty to except. 
Plea to a bill of diſcovery as to a ſpecifick perform - Tian en. 
uce of an agreement, and for an injunction. The plea of 4 Bro. 498. 
n agreement made under a rule of a court of law, that | 
the defendant (then plaintiff) ſhould not bring error, 
or file a bill for an injunRion, bad; but after ſuch an 
yreement, the Court will not grant an injunction as 
00 that ſuit. | | 

Plea to the juriſdiction muſt ſhew another juriſ- Juriſdifio, 
o o dion : plea to the juriſdiction of all courts, is abſurd. —— 37% 
A plea of privilege of the univerſity of Oxford, to a 1 Ves. 293, 
bil for a ſpecifick performance of an agreement touch- 
og lands in Middleſex, bad; for the univerſity cannot 2 Ventr. 363. 
ye complete relief. | | 
ence This Court will hold juriſdiction of a cauſe relating Juriſai gion. 
þa mortgage of the iſland. of Sarke, when both mort- 1 Ver, 204. 
gor and mortgagee reſide in England, 
Where this Court cannot give relief it may yet en- 
ap" fitain a bill of diſcovery, in aid of the Court which x ves. 205; 


an give relief. 


rule Toan information charging an undue election of a 
that Rllow of a college: plea that by the ſtatutes the viſitor 
wm Wthe college ought to determine all controverſies con- 3 Atk. 662; 


wing the election of fellows, and that ſuch contro * Ves. 78. 464+ 
eres ought not to be determined elſewhere. | 

But the extent of the viſitor's power muſt be averred; 

uu it muſt alſo be averred that he is able to do com- 1 Ver. 474. 

e juſtice. And where there is a truſt created, the 


1 Ecc Wor having no power to compel a performance of 1 Ver. 475. 
* * truſt, relief muſt be had in the King's courts of 
wk IN Juriſdiction, : 
that Plea of the ſtatute of limitations to ſo much of the Stat. Limkations; 
[as ſought ſatisfaction far the arrears of an annuity, 2 V. jun. 5714 
ton ſo much as was ſtated to have accrued due previous | 
11 for x years before the bill; overruled, becauſe there 
by <> o time from which it can run. A 
: * Defendant pleaded forty years poſſeſſion, without ac- 6 
| „aer admiſſion of any debt, to a bill ſetting up an à ve. jon. 66g. 


mortgage, and ſtating an account ſettled, and that 
| 2 2 owing 
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8 PLE A 


owing to infancy, coverture, and other diſabilities, 
plaintiffs could not proceed. Plea allowed, 
Amendments With reſpect to amendments of pleas, there cer. 
a Bro. 143 tainly have been caſes, in which the Court has per- 
mitted pleas to be amended, where there has been an 
evident ſlip or miſtake, and the material ground of de- 
fence ſeemed to be ſufficient, yet the Court always 
expeAs to be told preciſely what the amendment is to 
be, and how the flip happened, before they allow 
4 Bro. 310. the amendments to take place, Application to amend 
a plea or plead anew refuſed. | | 
Replication, If the plaintiff replies to the defendant's plea, he 
Prec. Ch. 58. thereby admits the plea to be good, if it be true; and 
the validity of the plea can never after be conſidered, 
but only the truth of it ; as he proves it, or the plain- 
tiff diſproves it. 
ernte. Where the teſtator had pleaded to a bill, and died 
Ca. T.Talb. 3. before the plea was argued, the executor may plead 
p de novo ; for the firft cannot be argued at all. | [T 
Plea overruled Where a plea is a bar to the whole bill, if it be a dar 
dy 8 at all, an anſwer to any part of the bill overrules the plea, in, a 
3 59* Bill for an account, ſetting forth an award, and Wit is 
charging that it was obtained corruptly, and ftating WW the ( 
the corrupt tranſaction. Plea of the award, denying 7 
corruption and all the particular inſtances ſpecially, by Keep 
way of averment ; the plea was held bad, as not bring · ¶¶ tnoy 
1 Anfir, 59+ 97- ing the cauſe to one point: leave to amend was given unte 
| - ney, out the averments. Vide 3 Ait. 529. 37 Mini 
315. 1 Anfſtr. 258. 276. 3 Anfir. 735. equi 


ESP RSEESETSDE 


Ks 


Aſſigament un- An inſolvent debtor brought his bill againſt bis in the 
7 — affignees under the 14 Geo. 3. and againſt a debtor t þ6 5; 


his eſtate, ſtating colluſion between them in not re Clf 


covering the debt, and praying that the affignecl the pi 

might be removed, and that a ſpecifick performance 088 privil, 

an agreement for a leaſe might be decreed againſt ih quirin 

debtor ; plea by the debtor of the aſſignment under tha | vl 

act, and that the right to ſue was veſted in the . [Sc 

ſignees; that the eſtate was inſufficient for the p ſuitor: 

7 Ani, tor, ment of plaintiff's debts, and denying colluſion. T1 being 
plea was held good. | ober 

Second ples. | Aſter a plea overruled upon 2 ground of form, f And | 
2 Aaſtr. 407- ſeems irregular to plead the ſame matter again mo cellar; 
8 formally. Vide Mit. 191. : „ iege 
3 Bro. 70. Ss aſſo a plea, which had been put in by the orig! but th 
nal defendant, and overruled, is irregular to the bill of ld af 


Fevivor, 


Bi 
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ill of forecloſure, ſtating the plaintiff to be en- To a bill of 

titled to the equity of redemption of a meſſuage, and forecloſure, 
acres of land held by defendant as mortgagee, 

defendant pleaded an abſolute title in himſelf, and 

fated that the premiſes conſiſted of a meſſuage and 

tenement, (as it was denominated in his conveyances, ) 

and averred that they were the ſame which were 

meant by the bill: —objection that there was no plea 

to the forty acres of land, and that the plea being to 3 Angr, 6437 

the whole bill was bad. Plea overruled. | 

Bill for an account againſt the repreſentatives of an Alien. 
Faſt India Governor; plea, that the plaintiff was an 1 Alk. 57. 
alien and an infidel, overruled. 


— 2 — — * * v4 * 


PRIVILEGE, 


THE privilege here intended, hath a double reſ- What. 
pect. Firſt, as it concerns the perſons judging 
in, aſſiſting or miniſtering to the Court; and, as ſuch, 


| tte" TY” 


it is a right whereby one by his office or uſefulneſs to 


the Court, is ſuable and impleadable in this court only.] 

[This privilege belongs to the Lord Chancellor or To whomit 
Keeper ; to all the Maſters, Miniſters, Officers, and belongs. 
known Clerks of the Courts; and to the menial ſer- 
nts of the Chancellor or Keeper, and of the Maſters, 

Miniſters, and Officers, And they may, as the caſe 
requires, be impleaded here, either as at common law - 
in the Petty-Bag office, or in a way of equity by Eng- (Or. Ch. 6.] 


50 bill 


(If any fo privileged be arreſted in a civil plea, by Soperſedeas, 
the proceſs of any other court, he may have a writ of 
pivilege containing an abſolute ſuper/edeas, and re- 

— 8 plaintiff, quod ſequatur in curia ubi, &c. LIP x. Alm. 34. 
voluerit. 

(Secondly, the privilege here ſpoken of ds the To whom it be- 
kutors of th Court — z and is — of 2 of the 
being exempted and freed from arrefts by proceſs of Court. 
her courts for ſome ſhort time, and in certain caſes, 

And if they be interrupted by an arreſt in their ne- 
ceſary attendance, they may have a ſuper/edeas of pri- 
"lege for their enlargement, and ſtay of the ſuit. 
but this is merely temporary, and a procedends may be (Toth, 231] 
ud after the reaſon of privilege ceaſeth. 
R Z 3 * [Clerks 


342 PRIVILEGE, 


Certificate. [Clerks of the Court muſt have à certificate from 
the Maſter of the Rolls or office where they write, be. 
Lor. Ch. 6.] fore a writ of privilege be granted them.] | 
Arbitrator. A party attending an arbitrator under an order of Chan 
3 Vez.jun. 350. Court is privileged from arreſt. N 
A father is the natural guardian of his child, but be b U 
3P. w. 151. muſt not take the child by force, or in going to ot (were 
returning from court. 
Servants of the [Menial ſervants of a Maſter, Miniſter, or Officer WM 
— of the of the Court, muſt firſt make affidavit that he is 6, Wl N09! 
F The writ for him muſt firſt be preſented unto and Cour 
ſigned by the Lord Keeper; and the affidavit muſt be b ih 


at the ſame time annexed to it. And ſuch writ ſhall (1! 

continue in force no longer than he continues menial lf fic 

Lor. Ch. 7.) ſervant. ] 3 befor 
[Privileged perſons have their writs ſealed without Nin 

For. Ch. 31.) fee.) ber 


Where perſons [ They are not to be ſued elſewhere than in this court, Ne 
nd ah either by latin plea, in the Petty-Bag office, or by ain 
— Engliſh bill, as the caſe requires; ſave in caſes where be P! 
the Queen is immediately concerned.) the cl 

Writ of pv i- [A clerk of this court ſued to an exigent in the jun 
lege, Common Pleas, iſſues a ſuperſedeas to the ſheriff, quiq [5 
improvide emanavit, and then brings his writ of pri- 1 

vilege directed to the Juſtices of the Common Pleas, . Ihe 

requiring them to ſurceaſe; and upon a long debate 

his privilege was diſallowed, and he driven to anſwer: ingu 

for the Court was lawfully poſſeſſed of the plea by the Wt "* © 

| defendant's own act, inaſmuch as he had by the ſuper- tis 0 
| ſedeas affirmed the juriſdiction of the Court; tor the ll K 
|  ſuperſedens, quia improvide, &c. always recites the de- Cour 
| fendant's appearing in Court by his attorney, and 
| ſhews his name; fo that this is merely his own fault. 

But if he had not ſued out the ſuperſedeas, the Court, Wi pat 
notwithſtanding the exigent, would upon bringing dis 

writ of privilege to them, have allowed it, and granted 

[pre 33=6.] a ſpecial ſuperſedeas of the outlawry to the ſheriff. ] been 


| 


Imparlance ad- So where a privileged perſon appears and imparls; to re] 

pe og * A the Furiſdiion of the 5 and can ne- (le 

» [zPx.Alm. 40.] ver diſaffirm the ſame, ] f — 

County palatine [A defendant here refuſes to anſwer, becauſe he * 

. of Lancaſter. was an inhabitant of the county palatine of Lancaſlir, 14 

| - - but' was overruled; the plaiptiffs being miniſters and ray 
88 ſervants of this Court, and as ſuch intitled to privilegs 

(Pr,H.Ch,1 17.] here.] ; ippe⸗ 


[ Said, 


— — eee ᷑ . 
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343 


[Said, if a neceſſary officer ſuch as this Court cannot oficers of the 


he without, as a Regiſter, Mafter in Chancery, or Court. 
ch like, be in priſon upon meſne proceſs, the Lord 
Chancellor may enlarge him; but if he be in execu- 
ton for debt or damages, he ſhall have no privilege ; 
or the plaintiff would be without remedy, if the party 
gere once ſet at liberty. But this is to be underſtood 
yith ſome limitation; for where by order of this Court 
m was diſcharged by ſuperſedeas, and the plaintiff 
fought an action of eſcape againſt the ſheriff, this 
Court ordered him to diſcharge the aQion, and that 
te ſhould ſtay all proceedings againſt the ſheriff. ] 
[The plaintiff ahd defendant having joined in com- 
nifion to examine witneſſes, the defendant two days 
tefore the execution of the commiſſion, cauſes the 
plaintiff to be taken in execution for the ſame cauſe 
kepending here: the Court ordered the defendant to 
jay coſts, and damages to be taxed; to diſcharge the 
plaintiff out of execution, at his the defendant's coſts, 


the plaintiff giving a new judgment; and alſo to be at (2 Pr. Alm. 4a 
the charge of a new commiſſion; and ordered an in- ©: Rep. 2 


junction till hearing.) 

[Such as have privilege of this Court ſometimes have 

1 ſuperſedeas of privilege granted them as a protection. 
he moſt extenſive of which ſort that I find, contains 


1 Ch. Rep. 18 


both an injunRion and ſuperſedeas, directed to all and Super ſedens of 


ingular Juſtices, Judges, Sheriffs, &c. enjoining them Privilege. 
not to moleſt or vex a clerk of one of the fix clerks of 
this Court in his privileges; nor to force him to ap- 
pear or anſwer before any Judge, Cc. ſave of this 
Court, upon any plaints, pleas, treſpaſſes, or demands, 
which concern not the Queen's perſon; (pleas of free- 
bold, felonies, and appeals only excepted). Nor to 
mpannel him on juries z nor to put or chooſe him 
Into any office of collector, churchwarden, or other 
common troubleſome office; and if any diſtreſs has 


been made upon him on that account, without delay [iPx.Alm0g] 


o releaſe it.] SEES HS \ 

[In Richard the third's time a ſuitor of this court 
petitioned for ſuch a writ z but the ſix clerks certified 
they could not find any ancient precedent far a writ 
of privilege by way of protection, for ſuch as have 
luits depending here: but for officers and miniſters of 
be Court; or ſuch as arę brought up by proceſs to 
pear or teſtify ; the effect of which was, that, ac- 

; 24 cording 


Court. after his bill exhibited, was arreſted in London, and 
[3Pz Alm. 25. ] the following bis ſuir.] 


[Toth. I 0-4. 


PRIVILEGE, 


cording to cuſtom, c. men, their domeſticks and (er 
vants, coming by the Queen's ſpecial command to her 
preſence or caurts, there ſtaying or returning home 
are under ſpecial protection and defence, and ought 
not to be arreſted, or impriſoned, by reafon of an 
debt, account, treſpaſs, or contract, then ſhews t 
Cauſe of their attendance, and commands that the per 
ſin or perſons be not arreſted or, impriſoned during 
Ur. Alm.109.] ſuch attendance, Qc.] Ts 
| 2 if any that is privileged by this Court be ar. 
reſted, he may have a ſuperſedeas of privilege for hi 
enlargement, or an habeas corpus. ] | 
ü (A plaintiff coming up to this Court half a yea 
had his 'privilege; it appearing he came up only fo 


IA plaintiff arreſted here, when he came up to ex- 
amine his witneſſes, was diſcharged by ſuperſede: 
Ibidem. of privilege.] | 
f [A defendant coming to execute a commiſſion, being 
| arreſted, had a habeas corpus cum cauſa, and was ſet at 
em. liberty by this Court.] 
Ditobedience o I If an officer refuſe to allow, or diſobeys a writ of 


privilege, privilege, or requires bail before he will diſcharg 
| . the parties; it is a contempt for which many have 
Ibm. been committed. ] | 

When the pri [Where a defendant got a writ of privilege as ſer- 
vilege deter- vant to the Lord Keeper, and removed two ſuit 


1 non againſt him in London; the Lord Keeper declaring in 
open court, that the defendant is not now his ſervant; 
therefore ordered, that the ſaid cauſes be remanded, 


TCary, Rep, and that the defendant be not allowed his privilege of 
246.] this Court.] 
[Held in the Exchequer, that if the clerk of th 


Hamper be ſued by bill in the Exchequer, by tbe 
Queen's aſſignee, and he upon a ſuperſedeas brough 
by him inſiſts upon his privilege as an officer of thi 

ourt, it ſhall not be allowed him: for every account 
ant ought to be preſent and attendant in the Court of 
Exchequer; and it is for the Queen's advantage, and 
1a Pr. Alm. 47, Convenient for himſelf that he be ſued there where he 


42+] is to attend. 25 
Loft privilege (If one not privileged be joined defendant with on 


that is, neither ſhall have privilege. ] 


Cary, 96.] 1 Ven. 246, 


li 


PRIVILE GE. 


Il an officer of this Court and his wife be ſued in 
mother court of law, Cc. they ſhall not have privi- 
nt her attendance is not requiſite in this court, 
zor is ſhe impleadable here in the Petty-Bag; and 
hefides, where the common law and a private cuſtom 
or privilege encounter one another, the common law 
hall have the preference. And therefore it is, that 
where an action is brought againſt two, one of them 
only 2 5 privilege, his privilege ſhall not be allowed (2 Pr. Alm. 44. 
bim. 

[Where two perſons were ſued here, one of them Exchequer, 
dying, the ſurvivor pleaded his privilege of the Ex- | 
chequer ; the plea was overruled ; becauſe, for ought 
appeared, the deceaſed had no privilege there; and fo 
this Court (waiving the conſideration, whether the 

ver-men ought to have privilege here or no) [Ci c. R. 70.] 
yas at firſt lawfully poſſeſſed of the cauſe.] 

(If a privileged perſon of this Court do untruly ſur- Writ of privilege 
miſe that one impleaded in another Court is his ſer- upon a falſe ſug- 
unt, and thereupon procure him a writ of privilege “ en. 
to ſuperſede the action, whereby the plaintiff is de- 

r action of the caſe will lie againſt ſuch Ca Pr, Alm. 44-1 
officer. 8 

[A capias ad ſatisfaciend” lies not in a ſuit by at- Capias ad ſatis» 
uchment of privilege: for no capias ad ſatisfaciend” lies facicndum. 
but where proceſs of outlawry lies upon the firſt ca- 
jiarz and here the firſt proceſs is not a capias, nor does [F. L. 20. 
proceſs of outlawry lie upon it.] 4 . 4A. 1 

[The Lord Chancellor Egerton declared, that no Exchequer, 
chequer-man is privileged againſt a ſubpzna of this ¶ Toth. 150. 
Court, And ſeveral pleas by officers there, as Regiſ- 3 Px. Alm. 21, 
ter, Receiver, &c. have been overruled. ] | 22. 

As to the privilege of the officers of the revenue of Exchequer, 
being ſued in the Exchequer, vide 1 Anftr. 205. 

A defendant arrefted by proceſs out of the Exche- 
quer, whilſt proteRed by the privilege of the Common 
Fleas as a ſuitor there, may be diſcharged by either 3 4aftr. 947. 
Court, a 

[All proceeding in the Petty-Bag office in Chan- Peity-Bag, 
cery, by or againſt any miniſter of this Court, for any 
matter or thing determinable at common law, are to 
te pleaded to iſſue, as at common law ; and the record 
thereof to be delivered per manus Cancellarii, into the 
Court of Queen's Bench, or Common Pleas at the [3 BP Ala. 44, 
election of the plaintiff.}. - | "0 
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* [41nft. 8c.] 


Peers and mem- 
bers of pai:ia- 
ment, 


Stat, 12 W. Js 


PRIVILEGE, 


[After trial had, the record ſhall be remanded into 
this Court, and judgment ſhall be given here.] 

[All peers and other members of parliament, have 
privilege during parliament, for themſelves, their me. 
nial and other neceſſary ſervants, and goods, ſo as not 
to be arreſted, c. except for treaſon, felony, or breach 
of the peace, Cc.) 

[Sometime ago their privileges were ſtretched far, 

and with ſome uncertainty; ſo that it was thought 
neceſſary, in ſome meaſure, to aſcertain and reſtrain 
them by acts of parliament, ] 
- (Firſt, by the act of the 12 V. 3. which gives li- 
berty to any perſon to exhibit a bill againſt any peer of 
the realm, or any knight, citizen or burgeſs, of the 
Houſe of Commons, for the time being, or any of 
their menial or other ſervants, or any other perſon in- 
tit!gd to the privilege of parliament, in the High Court 
of Chancery, &c. at any time from and immediately 
after the diſſolution, or prorogation of any parliament, 
until a new parliament be recalled; and from and after 
any adjournment of both houſes, for above the ſpace 
of fourteen days, until both houſes ſhall meet and te- 
aſſemble; and the party may proceed therein by letter, 
or ſubpæna; leaving a copy of the bill with the defend- 
ant, or at his houſe or lodging, or laſt place of abode; 
and for want of an appearance or anſwer, or for non- 
performance of any order or decree, or breach thereof, 
may ſequeſter the real and perſonal eſtate of the party, 
as is uſed and practiſed where the defendant is a peer 
of the realm; but ſhall not arreſt or impriſon the body 
of any knight, citizen, or burgeſs, or other privileged 
perſon, during the continuance of privilege of par» 
liament,] _. ; 

[By a further clauſe in the ſame act, privilege of 


| parliament is taken away from the King's original 
and immediate debtor, &c. in any ſum, Sc. for any 
breach of his revenues, or other original or immediate 


Stat. 2 Anre 
Cc, 18. 


© 


debt or duty to the King.] 

[And by an act 2 Anne, cap. 18, privilege of par. 
liament is taken away from any employed vr intruſted 
in the King's revenues, or any other office or place of 
public truſt, in any action or ſuit for any forfeiture, 
miſdemeanor, or breach of truſt, of, in, or relating to 
ſuch office, &c, or any penalty impoſed to enforce the 
due execution thereof. But both in this ſtatute 2 


keurity for coſts, as being a privileged perſon. ſervant. 
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he former, the bodies of lords of parliament are pro- 
ſerved from arreſts, &c. and fo are thoſe of knights, 
citizens and burgeſſes of the Houſe of Commons.] 

[If any breach be made in their privilege, the reſ- 
pectiye houſes of parliament will upon complaint, call 
the parties concerned therein; and if it is proved, 
commit them for a breach of the privilege of the 
houſe, ] | 

(If therefore, during the time of privilege, you want Waiver of pi 
to proceed immediately againſt a privileged perſon, lese. 
you muſt either get him to agree to waive his privi- 
ige, which in moſt caſes, (if he be a man of honour, - 

Ce.) he will not refuſe; or you muft petition the 

houſe where he ſits, that he may do ſo; and then he 

ſeldom refuſes it; or if he does, the houſe, if it ſee 
cauſe, will order it.] 

[If the waiver of privilege be of his own generoſity, 
it is neceſſary you have it under his, or his ſolicitor's 
hand, for your indemnity. ] 

Said, if a truſtee be made a defendant here, he ſhall Truflee, 
not 1 though he be a member of par- | 
lament. 

Though the Court will not proceed againſt a mem- Parliament, | 
ter, who has privilege of parliament ; yet if he ſues at „ 37% 
law, and a bill is brought here to be relieved againſt * 
that action, the Court will make an order to ſtay pro- 
ceedings at law, till anſwer or further order, 

Bill againſt an ambaſſador to redeem ; Court ordered Au. 
il proceedings to ſtay for a year and a day, unleſs the 317 
defendant ſhould return ſooner—an ambaſſador may 
it law caſt an ein for a year and a day, and after- 
wards renew it, if the occaſion continues, 

Suing the bail below pending a writ of error in par- Vi, en. 
lament, is a contempt and breach of privilege. rene, 
If an ambaſſador's ſervant brings a bill, he muſt give Ana 
Privilege of a bankrupt from arrefts during his ex- OO 
amination, extends to an attachment for not paying 3 V-z jun. 554- 

money under an award made a rule of court. 

A perſon reſiding here as a foreign miniſter, cannot Waiver of pri- 
by any act or acts of his own, waive his privilege. A —_ Tab. 
foreign miniſter being a trader, does not thereby forfeit 280. " 
his privilege; a foreign miniſter's ſervant may. A 
conſul is not intitled to the privilege belonging to am- 

Alone or miniſters intruſted to tranſact matters of 
te. | 
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PROCEDENDO, 
(Vide Bill.) 


Whats [ E a writ to the Judge of an inferior court, requiring 

| him to proceed in a cauſe formerly removed bi- 

{x Px. Alm. 59. ther by certiorari, or other writ, or ſtayed for ſome 
l. Tut. 259-] time by ſuper ſedeas. ] 

' (IF the plaintiff in a certiorari bill fail of making bis 
proof in fourteen days, a procedendo may be iflued, 
except he get an order of court for further time; 
upon affidavit, that his witneſſes are beyond fea, or 


[Pr. H. cb. 8.] very remote, or ſuch like.] 
L 


— * _— \ it. At. A — i. A——_— » * 2 "— 


PROCESS AND WRITS. 


Whats [ A WRIT of this Court is the Queen's precept in 


parliament, ſealed with the Great Seal, directed 

to one or more; which direction is called the ſaluta- 

tion, becauſe of the word ſalutem. The body of the 

', writ is either mandatory, requiring ſomething to be 

done; or probibitory, enjoining ſomething not to be 

done. When it is returnable here, it is in cancellaria, 

&c. in Magna Britannia, The concluſion is called 

the telle, from the words 2efle meipſ., &c.] 

Re: urnt. [Some writs are returnable immediate, as a ſubpans 

ad reſpondendum, where the defendant dwells or is in 
London, or within ten miles of it.] 

{Some at a day certain. ] | 

[Others not at all; as, where they are probibitory; 
or the matter commanded is to be done out of court; 
as, payment of money, &c. ] 

When teſted, {Proceſs may ifſue and be teſſed at any time, though 
.. -  Outof term; this Court being always open.] 

[And though the Lord Chancellor appoints a cet- 
tain number of ſeal-days, both before and after each 
term; yet in the vacation there are private ſeals be- 
ſides, for ſuch as cannot conveniently ſtay till th⸗ 
geaeral ſeals.] | [No 
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o common writ or proceſs ſhall be put to the Signed by 6x 
gal, till it be firſt ſigned by the clerk to whom the Kk. 
ane doth properly belong, or his deputy; or in his or | 


heir abſence, by ſome other ſix clerk not towards the [Or, ch. 1361 


cauſe. ] 28 | 
[Nothing ſhall be paid for the ſeals of writs of pri- 8 per- 
ſleged perſons, paupers, or renewed writs, ] (Or. Ch. 741.1 


[A party that ſaes or uſeth writs irregularly ; ſhall Irregulaity. 
ot take advantage of his own wrong, therefore when 
1plaintiff ſued out two attachments into ſeveral eoun- 
ties, and took the defendant on each ; the Court would 
jet order him to enter his appearance, ] | 
The Court will not ſuffer a man to be ſued at law ä 
N the proceſs of the Court, though it iſſued * . 269. 
negularly. | 
725 — in proceſſes may be cured by the _—_— 
&ſendant's appearance. 3 369% 
Leaving a ſubpœna to appear. and anſwer at the Service, 
bdgings of a defendant, who was not to be found, not * Ven. 369. 
good ſervice, though an order was obtained for that 
purpoſe, it appearing afterwards that the defendant 
had left his lodgings above a year before the ſubpoena 
erved, | | 
If the party's clerk in court be dead, no proceſs can Subpwna ad fo- 
e taken out againſt the party, until he has appointed 1 P. W. o. 
inew clerk in court, and a "atm ad faciend, attor- FI 
wt. taken out for that purpoſe. | 
Thoſe only are defendants to a bill againſt whom P 
proceſs is prayed, re ebe 
The petitioner was arreſted on a Sunday by Lord _ a 
Chancellor's tipſtaff, under a warrant for a contempt in 85 
diſobeying an order: he now prayed to be diſcharged ; 
but the Chancellor thought the arreſt lawful, though. 
on a Sunday, + | 


oe. 


PROCHEIN AMY. 
Vide Infant.) 


[ IK a friend by whom an infant or feme-coyert ſues 
in this court.) | 


[Where a ſuit was by prochein amy not ſufficient to Cotte, * 
anſwer coſts, the Court ordered that another ſhould be 


aamed, ] 
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"TY | [It ſhould ſeem that an infant may ſue here either 
by himſelf, by prochein amy, or by guardian, as the 
[ Toth, 108, 9.] Court pleaſes. ] SE PINES 
25 [And ſo it ſhould ſeem he may defend ; and if of dif 
[1bid.] _ cretion ſhall anſwer upon ak. | 
[An infant of twelve years was ordered to anſwer, 
[Toth, rr.) Not upon oath. ] 3s 
Outlawry, [Outlawry, or excommengement in a guardian, of 
„ amy, cannot be pleaded or alledged in diſabi- 
ity, where an infant ſues or defends by him: be. 
Lei. Tut. 23.] Cauſe he acts in auter droit.] 1 
Coſts. An infant by prochein amy brings a bill and never 
2 P. W. 297. ſtirs in it after he came of age; the bill is diſmiſſed; 
the infant and prochein amy are both liable to coſts, 
A prochein amy need not be a relation, but he muft 
x Atk, 570, be a perſon of ſubſtance, becauſe liable to coſts. 
Prochein amy allowed coſts paid on the diſmiſſion 
2 Ves. 466, ofthe infant's bill, out of the infant's eſtate. 


Depofitions, be depoſitions of the prachein amy of the plaintiff 
3 Alk. 512, Cannot be read for the plaintiff, as he is liable to coſts, 
$470 — Nor can depoſitions of the wife of the prochein amy be 


read for the ſame reaſon. | 
Svits by different Where there are two ſuits by different prochein 
| prochein amiet. amies, the Court will refer them, to ſee which is the 
3 Atk. 603: moſt proper, becauſe the Court, as guardian of infants, 
| on take care that what is done ſhall be for their be- 
nent. PT 
Bares ond fſeme, Where there is any thing for ſeparate uſe of the wiſe, 
2 Ves 452 A bill ought to be brought by her prochein amy for her; 
Prec. Ch. 376. otherwiſe it is her huſband's bill: but ſuch bills can- 
not be filed without the wife's conſent, as may be 
done in caſe of an infant. ho 
Appointment of Bill by an infant, and after decree prochein amy 
a new prochcin died; defendant petitioned that the plaintiff a 
X name a new frochein amy within ten days, or on de- 
— fault, that it might be referred to a Maſter to appoint 
a proper perſon ; and it was ordered accordingly. 
Security for coſts, After anſwer, the plaintiff is not compellable to 
z Vez, jun 40g, change the next friend on account of poverty; the ap- 
Es plication ſhould be before anſwer, to give ſecurity for 
| coſts.— A next friend cannot ſue in formd pauperts, 
but ought not to be diſcharged for poverty. 
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ATTACHMENT WITH PROC AA. 
MaArION. 


THIS proceſs iſſues upon a contempt, after a non When it iffues, 
eft inventus returned upon an attachment. ] 
wy proceedings of which ſee under title attach- 
nent. | | 
[It a non eft inventus be returned hereon, then iſſues Commiſſion of 
1 commiſſion of rebellion. ] | tebellion. 
There muſt be fifteen days between the tee and Return. 
return of this writ, if a ſequeſtration be intended; un- 
eſs an order be obtained to make the ſeveral proceſſes 
returnable immediately, when the defendant reſides Hind. 175. 
within ten miles of London. | 
After a. contempt duly proſecuted to an attachment Anſwer. 
with proclamations returned, no commiſſion to anſwer 
ſhall be made out, nor any plea or demurrer admitted 
but upon motion in court, and affidavit made of the — — 
party's inability to travel, or other good matter, to 5 77 
E70 the Court touching that delay. 0 OY 
The preſent practice is upon payment or tender of Anſwer. 
the coſts to the clerk in court, which, upon an arreft, are n 
one pound three ſhillings and ſixpence (a), to enter an / 
appearance z or if the proceſs iſſued for want of an- _ 
ſwer upon the like tender or payment to move or peti- 14 
tion for time to anſwer, (and in a country cauſe a com- 
miſſion to take the anſwer,) ſtating the party is in con- 
tempt ; but the Court will not give the ſame time, as 
If no contempt had heen incurred. 


(a) Otherwiſe one pound one fh:lling and ſixpence. 


PRO CONFESSO 
Taking Bills, 


F a defendant appears to a bill, and ſtands out in Wheredefendant 

contempt to a ſequeſtration, the cauſe is ſet down fe. 
to be heard, and the record of the bill produced and 
tken pro confeſſo: but if time be given to anſwer, 
though after ſequeſtration, and though the anſwer be | 
reported inſufficient, yet the bill ſhall not be taken pro 2 P. W. 556. 
wnfeſſo, 2 Ait. 21 contra. | Thi 
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This practice of taking a bill pro confe/ſs is not 
long ſtanding, the cuſtom — w 4, gh put 3 
2 Fq. Ca. Abr. plaintiff to make proof of the ſubſtance of the bill, 
— "oy though the defendant ſtood out to the laſt proceſs, z 
2 Vern. 247. ſequeſtration, X 
Appearance, Where the defendant appeared to the ſubpoena, and 
prayed a further time to anſwer, and had it, and after. 
wards ſtood out all the proceſſes of contempt, the bill vu 
N. Ch. Rep. 65, taken pro confeſs, though the ſequeſtration was not ſealed 
20 Mod. 431. or executed; but if the defendant had nat appeared, ibe 
a Ch. Rep. 284. Court would not have decreed à bill to be taken pr 
confeſſo, but ordered a ſequeſtration againſt his real ind 
perſonal eſtate, until he cleared his contempt, for ng 
decree could be had againſt him till he had appeared, 
nn The defendant being a priſoner in the King's Bench 
refuſed to anſwer; whereupon it was prayed that the 
bill might be taken pro e, if he did not anſwer by 
a certain day; but the Court was of opinion, that 
unleſs the defendant was in the priſon of the court, the 
bill could not be taken pro confeſſo ; whereupon be was 
N, Ch. Rep. 30. removed by habeas corpus into the Fleet, and having a 
day given him to anſwer, and he till refuſing, the bil 
was taken pro confeſſ | 
Where the defendant being a priſoner in York goal, 
and the demand fo trifling, it would not bear the ex- 
pence of removing him by habeas corpus to the Fleet; 
1 Alk. 699, it was moved, to ſave this expence, that for want of an 
appearance, the bill might be taken pro confeſs : the 
motion was refuſed, as the plaintiff might proceed in 
the uſual method pointed out by the 5th Geo. 2. c. 25. 
which directs if a defendant abſconds to avoid being 
ſerved, upon a poſitive affidavit of the fact, the Court, 
Wheredefendant upon motion, will fix a day for him to appear, which 
does not appear. order muſt be inſerted in the Gazette, &c. in pui- 
ſuance to the act; and if the defendant refuſes to ap- 
pear, upon afhdavit thereof, the bill will be taken pro 
confeſſo. os ih 
Where the defendant is in cuſtody upon proceſs c 
contempt, (after appearance,) and being brought inte 
court and hearing the bill read to him, and being 
required to anſwer, obſtinately refuſes ſo to do; in 
this caſe the Court will order the bill to be taken 
2 cone. : . 
n eee demur, and the demurrer be 
| overruled, and the defendant ordered to anſwer, 
x Hur, 276. he refuſes, the bill may be taken pro confeſs. 4 


quake 


A quaker being in contempt for not anſwering upon 
auh; and he being by order brought to the bar, the 
lud Chancellor admoniſhed him of the peril of per- 
krrings but he ſtill refuſing to anſwer upon oath, « Ch. Ca, 237s 
he bill was taken pro confeſſo. | | | 
But it is preſumed if a quaker will now put in his x Har. 203. 
aſwer upon affirmation, it is ſufficient ; if however he 8 edit. 
fuſes, then the bill may be taken pro confeſs. 
PhintiFf brought her bill againſt defendant for an 
count of profits, &c. and after defendant had fully 
ſpered, plaintiff amended her bill three times, to 
ich defendant put in three ſeveral pleas and demur- 
W which had been all overruled, and the defendant 
bd in contempt to a ſequeſtration for not anſwering 
amended bill; the plaiatiff now moved for liberty 
ſet down the cauſe on the ſequeſtration, in order 
it the bill might be taken pro confeſſo, when it was 
ied that there being an anſwer to part, (via.) 
| original bill, the bill could not be taken pro con- 
6, becauſe part was fully anſwered and denied. 
Lord Chancellor was inclined to order the bill to 
uten pro confeſs quoad the particulars not anſwer- 
but the defendant offering to anſwer by the next in. Abr. 446. 
m, except as to matters of account, no order was 1 Ad. a.. 
de upon the main queſtion. 2 P. . 556. contra. 
After an order to take a bill pro confeſſo, merely 
ting in an anſwer is not ſufficient to ſet aſide 
er, but the defendant muſt apply upon ſome rea - 2 Bee. 259. 
le grounds. | 


PUBLICATION. 


vi E 
Bill to perpetuate Teſtimomy. 


Depoſitions. 
 Wriineſs. © 


power or liberty in the clerks or examiners by a - 
or order of Court, or conſent of parties, to ſhew 


tions openly, and give copies of them.] 
oy Aa. 1 


PRO CONFESSO, „ 


JUBLICATION ſeems in the legal ſenſe to be a WI... 


ron. 
| How paſſed, When both plaintiff and defendarit have examine; 


what , witneſſes they pleaſe, and are ready to go tg * 

hearing, the clerks on each fide may, on conſent ſigni. * | 

fied by ſigning each other's book, paſs publication; 

or elſe may give each other rules for publication, (yjz,) 1 

where witneſſes are examined in court; firſt, an ordi. x: 

nary rule, and then a day to ſhew cauſe why public * 

| tion ſhould not paſs; where they are examined upot 4 ' 

[Px. Alm. 23.] a commiſſion returned, one rule only.) 1 

[Either party that has — and would ba 

[Toth. 22] publication, may give the rule, Sc.) 1 

Cue day given by rule, is a week; which ben 

expired, and no good cauſe ſhewn to the contrary * 

(Px. Alm. 23. ] publication ſhall paſs. Vide Rule.) 

Examiner ſerved (But if any of the depoſitions were taken before th py 

the rei. examiner, a copy of the rule and order muſt be deli , 8 

vered to him; as well to authorize him to give cc * 

| pies, as to tie him up from any further examination.] T1 

How it paſſes Where the cauſe is at iſſue, and one ſide has exif. i 
8 mined witneſſes; but the adverſe party has neitbef t. 

only on one ſite, Examined in court nor had a commiſſion, the othe JP 


party gives him firſt a rule to produce his witneſſe: 

after that a ſecond to examine them ; upon which h 

may either examine them in court, or have a cc 

miffon of courſe : if he does neither, then a third ru 

is given him to ſhew cauſe that day ſeven night, wh 

ber . cb. 16, publication ſhould not paſs; which, if he does nd 


17. - Ahew, publication paſſeth.] | N 115 
l sduch reſpeCtive rules as aforeſaid. muſt be give .. 
where witneſſes are examined in court for the plainti 1 
or ex parte by commiſſion; or that none are examine 
on either ſide: to conclude the adverſe party fro 


[Pr. H. Ch. 15. J examining.] | 
When topaſs, [Publication and hearing are not to be in the ( 
Cl, Tut, 12. term, except there be ſpecial cauſe to the contrary: 
[The Court granted a commiſſion returnable pr: 
\ die of the following term; and ordered, that public 
x tion ſhould paſs a week within term; but would n 

order it the day the commiſſion: was returnable. ] 
Time enlerges, [The Court on cauſe ſhewn will, and ſomet! 


on s bare motion does, enlarge the time of phie ** 


On all applications to enlarge publication, it is nec am 
ſary to ſtate when and in what manner it urt, p 


le ti 
W he 


Hind, 3822 Whether by rule or order; F * 
[Where witneſſes are examined only to inform | 
ALS By a 3.7 | conſci 
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nel i conſcience of the Court, the depoſitions are never [Totb. 23 


to publiſhed, but by ſpecial order or conſent of parties.] 

ur Publication may paſs by order, as where a rule is When it piſſes 
jon; given to paſs publication, and afterwards, before the“ ade. 

ui expiration of the rule, the ſame is enlarged for a cer- | 
= uin time by order; where the time limited by ſuch 

ica 


der is expired, publication paſſes in conſequence of 1 Hur. 498. 

v0 uch order. | 2 8 

If one of the parties, after publication paſſed, has an Order to exa- 

have der to examine upon the uſual affidavit that he has fefa er pubr 
| zot ſeen the depoſitions, the other party may not only 1 Vern. 253. 

deine cok examine, but examine at large. i 

trat] After the defendant has been examined, on interro- Examination to 


tories, and publication paſſed, the plaintiff ought fallin tte te. 


re th , . . . fendant's ex- 

9 have a commiſſion to examine witneſſes in order nν,] . 
dei falify the defendant's examination; this tending 3 P. W. 413. 
en * þ multiply cauſes and make them endleſs. 2 


The Court will not procegd in an original cauſe, Publication 
lll the anſwer comes in in the croſs cauſe, but will _—_ 
. . . . . . roſs bill, 
ky publication; and the application is upon notice 
b the other ſide to enlarge publication in the original, AK. 21 292. 


a8 ex 
neithe 
> othe 


neſſe t to a fortnight after the anſwer is come in to the 2 Ves. 336. 
ich Ms bill. 8 

ow You cannot move to diſmiſs a bill for want of pro- Diſmiſſion after 
ird ru publication. 


ution after publication is paſſed ; and it is no hard- 
&p to the defendant, for if the bill is diſmiſſed at the 3 Ak. 558. 
ating, he will have his full coſts. 

lt is too late at the hearing of the cauſe to object 
depoſitions taken de bene efſe, the order for publica- 2 Atk+ 90. 
n ought to have been diſcharged upon motion. | 


dee 1 Harriſon Chan. Prac. 497. and Hind. 378, 


it, wh 
oes ne 


e giv . 
laintif 
xamine 
ty fro 


the (a 
trary-} 
te ri 
125 
ould en 
e.] 
ometl 
licatio 
is nec 
it pal 
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RECEIVER 
5 an indifferent perſon between the parties, ap- What. 
pointed by the Court to receive the rents, iſſues, 
profits, of land or other thing in queſtion in this 
urt, pending the ſuit ; where it does not ſeem rea- 

le to the Court, that either party ſhould do it: 
K he is to account for ſuch his receipt, when the 


onſci n Court 
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Court ſhall require him. And to ſecure his doingſo, 
he is commonly ordered to enter into a recognizance 
with ſureties, in ſuch a ſum as the Court ſhall 
direct.) 3 
[After he has made up his accounts, (which is to 
be done before a Maſter,) the Court upon motion and 
affidavit of notice of the motion, and certificate of 
the Maſter that he has accounted, Cc. will order his 
recognizance to be diſcharged. ] 
Feſſiſſen. be appointing a receiver is not in all caſes 2 go 
turning the party out of poſſeſſion; as where a re-W lis 
ceiver is appointed of an infant's eſtate ; in ſuch caſe ve 
the receiver's poſſeſſion is the poſſeſſion of the infant; tha; 
but on the appointing a receiver in an adverſary (uit, 8 tra 
there the receiver's poſſeſſion is the poſſeſſion of him 
4P.W. 379 who has the right. 
Title. The Court will not order a receiver of an eſtate, 
where the matters in diſpute depend upon a mere legal 


when the fame ſhould amount to a competent (ul makin 

on government or other ſecurities; having neue 

placed it out, he was directed to pay four per cent. (rol 

43 Ack. 274, the time of the decree, till the infant came of ap 
And it is no excuſe, the Maſter gave no directiot 


\ 


| title, except ſtrong ground of title is ſhewn and tbe for i 

Amb. 311. Tents are in danger, If 

Rerognizances Receiver continued of an infant's eſtate upon hi chat 

Amb. 399 own N only, but this is unuſual. the ( 

Ecclefiaſtical This Court will nat appoint a receiver of perſoni who 

c. eſtate, on account of a diſpute in the eccleſiaſtical lt 

| court ccncerning. a probate, as that Court may gran but i 

1 8 adminiſtration pendente lite; neither will the Gou 7 

« ves. 324, la) down a rule, that upon a bill by an heir at law , fon t 

2 Vez. 360, controvert a will a receiver ſhall be appointed. tand 

Infant.” The Court will not appoint a receiver of an infant per p 

1 Ak. 578, eſtate before bill filed. The Court has not juriſdic It 

2 Ak. 335 tion to appoint a receiver, unleſs a cauſe is pending bling 

X except in the caſes of idiots and lunaticks. eee 

Suretier, The courſe of the Court requires a ſecurity by th In 

receiver, and two ſureties, in a recognizance ; an partne 

3 Alk. 237, taking a mortgage belonging to the receiver inſt in a © 

8 of it, is very improper. | „ groſs 

; SV aud. Sureties for a receiver will not be diſcharged upo An 
| their application. 1 tutor 
| Ordered to py A receiver during plaintiff's infancy, who bad Was n 
1 intere l/. guardian, was directed to place out the ſurplus rent Ar 
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or that the buildings and farms were in a bad con- 
dition.  - | 
The receiver ſettling the accounts and delivering 
the vouchers to plaintiff when he came of age, who 
mitted the balance, and received it without objec- 
tion, has no weight againſt a motion to charge him 
with intereſt ; as this tranſaction was only two days 3 Alk. 27g. 
iter plaintiff came of age. | 
A receiver appointed by this Court ſhall not make Not liable to 
any loſs which was not owing to y default of boſſes. 
lis, for where the rents are large, it is a neceſſary ? — 
precaution to remit them by bills to London, rather 
than in ſpecie : and where a receiver pays money to a 
tadeſman, and takes bills for the ſum, if he was in 
gedit at the time, though he fails ſoon after, it ſhall 
not affect the receiver. | 
A receiver may be granted on motion, notwith- Where granted, 
landing the reſervation of all matters under the decree, 3 Alk. 690, 
for this is a mere proviſional order. 
If a receiver be appointed, and the owner of the Owuer in paſiſ- 
thate is in poſſeſſion, application ſhould be made to . 
the Court, that he deliver poſſeſſion to the receiver, 2 Vos. 401. 
vdo cannot diſtrain on the owner. | 
lt is unuſual to move for a receiver before anſwer, Aer. 
ut in particular caſes it has been done. | 22 
Exceptions to the Maſter's report of a proper per- Ry. 
ſon to be receiver overruled, as the report ought to; . 588. 
tand till the party approved is impeached as an impro- a Ves. Jon. 132 · 
ger perſon, L 3 Vez+jun. 516. 
It is no objection to a receiver, that he is a prac- 8 Jen. 135. 
ling barriſter: but the ſolicitor in the cauſe cannot 3 ves. jun. 516, 
te receiver, neither can a truſtee, : | 
In a cauſe for an account of a partnerſhip, both Parmers, 
partners being dead, a receiver ſhall be appointed; /ecis 
in a caſe of ſurviving partners; except where there is 2 Bros 272. 
groſs abuſe. | 
An admiſſion of aſſets to anſwer rents by the eng- Juerg. 
eutor of a receiver makes him liable to intereſt, if any 2 Bro. 616, 
was made. | [ 
A receiver of a public truſt, (having a ſalary,) and Here. 
taking intereſt of balances in his hands, is accountable 3 Bro, 47. 
b the truſtees for intereſt made ultra his ſalary z a re- * Ves. jun. 85, 
teiver ſhall pay intereſt for money kept in his hands. 
On motion that a receiver appointed by the Court Div. 
night be at liberty to diſtrain, the order was granted, 
| A3 but 
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> bre 35s. but the diſtreſs was to be in the name of the perſon 
x ver jun, 161. having the legal eſtate, and the Court ſaid that the 
application was unneceſſary. | 


EFje&went, A receiver cannot proceed in ejectment againſt the 
3 Bro, 88. tena j th 
—— nts, nor raiſe the rents upon flight grounds, nor 


' let even for a year without application to the Maſter, 
The Lord Chancellor intimated his opinion, (with- 
3B:o.3*5, cout deciding the caſe,) that if a receiver be appointed 
by the Court on the application of a mortgagee, or 
other incu ncer, and be afterwards embezzle or 
otherwiſe waſte the rents and profits, the loſs muſt fall 
on the mortgagor. ol 3 
General order, The Maſters, on the ſecond ſeal after Trinity term 
4 Bro» 157- in every year, are to certify to the Court the ſtate of 
the receivers* accounts in their reſpective offices. 
Terran in cmmen. Tenant in common in poſſcſſion, ordered upon mo- 
4 Bro. 414 tion to give ſecurity for payment of the proportion of 
rents to his co-tenant : otherwiſe a receiver would be 


appointed. 9 
Elass in fe Manager of an eſtate in the Veſt Indies is not to 
Indies, give ſecurity faithfully to manage, but to account for 


2 Vez. jun. 139. produce, and to conſign ſo far as the management 


requires it; but muſt have a diſcretion as to what is to 
be applied there. A receiver here gives ſecurity duly 
to account, not for faithful management. He cannot 
ſet, let, or make expenditures without application to 
the Court; a manager in the V Indies may. 


_— 


RECOGNIZANCE. 


ow chgews *; R Ecoonzaxces in this court are commonly ac- 
e a” UI > knowledged before a Maſter. Vide Maſters. 
Leave granted to [ſq a cauſe at law there was bail and judgment, the 
2 dc. endant brought his bill in this court, and in order 
. to obtain an injunction, did by order enter into a re- 
cognizance for hearing the cauſe, &c. and thereupon 
had an injunction, which he kept on foot a year; after 
which he ſurrenders himſelf at Jaw in diſcharge of 
his bail, The defendant in this court then moved 
for leave to proſecute, upon the recognizance, Upon 
reading an affidavit of notice, it was granted ; no de- 
fence being made on the other ſide. ] | [One 


RE COGNIZZAN CE. 359 


One of the elerks of the inrolments, or a deputy, 
is to attend the acknowledging, vacating, or cancel- 
ing all deeds and recognizances. ] 

An action at law will lie upon a recognizance ; How ſced. 
but if it is entered- into in purſuance of an order of 
this Court, it cannot be ſued otherwiſe than by a ſcire , vern. 313 
fucias in this court. 

A recognizance was inrolled by ſpecial order of the 
Court, after the time for inrolling it was elapſed, the 
conuſor betwixt the date of the recognizance and the 
inrolling of it, borrowed money of J. S. upon a judg- 
nent, which was now over- reached by the recogni- , vera, 234. 
unce, and the eſtate of the conuſor was in mortgage, 
prior to the recognizance, ſo that neither the recog- 
naance nor the judgment could reach the eſtate with- 
cut the help of equity —the Court inclined to give the x P. W. 440. 
preference to the judgment creditor. 

A recognizance not inrolled to be taken as an obli- Inro'ment, 
gation, and to be paid as a debt by ſpecialty. It may Vern. 781. 
te inrolled after the time has elapſed; but it is done F. W. 334+ 
with caution, ſo as not to prejudice any intervening 
purchaſer,-A recognizance not regularly taken may x p. W. 336. 
(be ſued as an obligation. | | 

Committee of an infant heireſs having given a te- Form of recog- 
cognizance, conditioned that he ſhould not ſuffer the "'=»2ce- - 
nfant to marry without the conſent of the Court: 3 
the form of this recognizance moderated, viz. 4 Phat 
the infant ſhall ' not marry with the committee's pri- 
vity without the conſent of the Court.” Though the 
Chancellor ſaid, he did not like to vary the rules of ; 
the Court; and that it might be difficult to prove, 
that the committee was conſenting. | 

If acreditor by judgment, ſtatute, or recognizance, 
huys in the firſt mortgage, he ſhall not tack it to his 
judgment, Cc. becauſe he did not lend the money on 


the credit of the land, has no preſent right therein, nor 2 P. W. 491. 


an be called a purchaſer. | 
One taken upon a ſupplicavit and continued in pri- $zzplicavir. 

fon a ypar without any freſh threatening, diſcharged on; p. w. 103, 

entering into a recognizance before a Maſter in 100 J. 104+ 

with two ſureties in 501. each to keep the peace. 

On motion that the ſecurity ſhould pay coſts and 

intereſt, from the time the recognizance was forfeited, 


* 


Court refuſed to allow either intereſt or coſts againſt Bunb. 4, 8. 4 


ite ſecurity; or the principal. 
| hs F - "© OT | Where 
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FE, Where the offence was pardoned, the recognizance 
Bunb, 88. of the offender was diſcharged. OY | 


—— 8 


1 


RECORDS, PLEADINGS, EN ROI. 
| MENTS, 


VIDE 
Injunction. 
Decree, 


© Order. 


* 


Mos be deliver- [ ALE pleadings, commiſſions, and certificates be. 
— ** longing to the Six Clerks to receive, ſhall, 
La immediately upon the bringing in or return thereof 
into this court, be delivered to ſuch Six Clerk's own 
hand as ſhall be attorney in the cauſe, or to the hands 
of his deputy in his abſence : And no depoſitions or 
anſwers taken by commiſſion, nor any commiſlions 
tor. Ch. 103.} are to be opened by any of their under clerks, before 
| they be ſo delivered. | 
Not copied till [No bill, anſwer, or other pleading, ſhall be copied 
filed, by the clerk before the ſame be duly filed, and the 
hand of the clerk or his deputy be thereto put: and 
the clerk who delivers it to be copied, ſhall be adjudged 
_ equally faulty with him that copies it, ] 
Di'obedience of [And if any diſobedience in any of the under clerks 
under clerks, of the ſaid office appears herein; the Six Clerks ſhall 
preſent it to the Maſter of the Rolls: and if it be 
found true, ſuch clerk ſhall be diſabled to fit in office 
as an under clerk, or keep a deſk there; and ſhall 
pay the party damnified his full damages and coſts 
Lor. Ch. 55.] he ſhall be at thereby. ] | OTA 
Not carried row { No bills, privy-ſeals, warrants, pleadings, commil- 
5 ſions, decrees, diſmiſſions, injunctions, or other re- 
2 cords, ſhall be carried out of the Six Clerks' office, 
to be copied or otherwiſe uſed, unleſs to a Mafter, or 
by order of the Court, or of the Maſter of the Rolls. 
But ſo ſoon as they are ęngroſſed, enrolled, copied, or 
[ Or, Ch. 46. uſed in the office, they are immediately to be carried 
50. 105. 157-) back to the Six Clerk. ] 
Not of rec or [No bill, anſwer, or other pleading, ſhall be ſaid of 
gill filed, - record, or of any effect in court, till it be filed my 
| N uc 


— the Six Clerks, with whom it ought to re- [Or. ch. 94. 

main. 
' {The records of this Court, and a calendar of them, Transferred to 
ire to be transferred over from the Six Clerks to the be Rolls chapel, 
Chapel of the Rolls; the clerks of which are to (Or. Ch. go. 56.] 
receive them there, ] TEE 
[Together with decree-rolls, are to be ſent the [9r.Ch.64,65.] 
r-books, that are warrants for the ſame, ] | 
[One of the clerks of the enrolments, or a deputy, Attendance of 
s always to attend the acknowledging, vacating, or (0. Cn 
cancelling of all deeds and recognizances. ] n 

After acknowledgment, they ought in a few days Recogn'zances 
to enrol them, and to carry the records over to the 88 

Chapel of the Rolls after two years from the time of! — wa 

enrolment, ]. » 

[No recognizance ſhall be enrolled after ſix months 


elapſed, except the Court ſee fit to grant it upon mo- [Or. Cb. rg0.] 


es bes 
ſhall, 
hereof 


5 own WW tion in open court, ] 

hands [The attorney in the cauſe, upon filing of any Records to be 
20s ot pleadings or record with him, ſhall by himſelf, or his — 900 tothe 
flions only, transfer the ſame to the attorney of the nd dy — 


before other fide, or his deputy ; without truſting any other (Or. Ch. 35 
clerk to do the ſame, ] 
ig October 1647. Two perſons were by order Embezzelling 

of Court, committed to the Fleet for embezzelling the ne 
records of the Court.] | —y 

One detaining the records and writings belonging Detining re- 
to the office of a new examiner, was ordered at his 8.4. 
peril forthwith to deliver them.] (Or, Ch. 74-3 


opied 
d the 
: and 


udged 


clerks 


; ſhall 

25 [The proceſs and records of this Court, which relate to 

"Gal the proceedings in equity, are kept in ſeveral diſtinct 

coſt bundles or en files.] | | 

They are thus nam- * . 

veils end erte! | [4rd they contain.] 

te- [The e fil of ſubp:ena | 

office, Pry and , called alſo the [Bills of complaint only.] 

er, or . | 

poll Wil (7% le of bills and . 11 

ed, a 14 is called 8 _ anſwers, replica- 

4s [And ſo every term hath a general part, which is 

aid of called by the ſeveral progreſſive names of third, K 
with fourth, or fifth part. And the part and year is 
ſuch 28 written 


1 


To whom. 


l 
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written on the back ſide of the torrel or cover of 


each part.] 
| © [Writs of habeas corpus 
cum cauſa, and the bails 
taken upon the ſame; cer- 
| toxartes, with the certificate 
of any plaint, &c. from any 
city, town corporate, bo- 
rough, or county court, 
there depending between 
party and party ; as like- 
wiſe all attachments with 
proclamation, commiſſions 
of rebellion, and tranſcripts 
_ h | of injunctions. 
| [The ſcire facias hun- Ae 5 
ale, marked with the & * writs of fire J _—_— 
King's head.] | ; 
(The file of certiorari} ¶ Wherein are all bills ex- 
| hibited for certioraries. ] 
I[On the back of which 
are contained all indentures, 
[The cloſe rell.] deeds, and recognizances, 
acknowledged in the Court 
of Chancery. ] 
In which are contained 
J all judgments, decrees, and 
diſmifhons that are given in 
this court.) 


{ The corpus cum cau- # 
ſa, or the mace bundle] 


[The judgment roll] 


REFERENCE 


| II an order of Court, whereby exceptions, con- 


tempts, irregularities, matters of account, and 


ſuch like, are referred to a Maſter to examine, and 


make a report of to the Court, or whereby he is finally 
to determine or ſettle ſome matter. 

[The reference is commonly to one of the Maſters 
fitting in the court when the matter is moved ; but 
may upon motion and cauſe ſhewn be transferred to 


another. ] Though 
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[Though in ſome caſes references are abſolutely When neceſſary, 
neceſſary for the eaſe of the Court; as to caſt up, 
ate, and adjuſt accounts, peruſe court-rolls, and other 
writings, which would take the Court up too much 
time, and hinder the diſpatch of other buſineſs of more Fe Px; Aims 

R . « 19. 
weight and importance; yet in many caſes they occa- pr. H. Ch. 33. 
fon great charge and loſs of time.] , ; 

[No reference ſhall be of the inſufficiency of an an- Svecial cauſes | 
ters * alledging the ſpecial cauſes in the excep- (Co. Ar , 42 
(10NS, oth. 49. 

[Some think it defirable, that the inſufficiency of Opinion eog- 
anſwers ſhould not be referred, but that the exceptions — — — 
ſhould be at firſt openly argued in court; wherebß 
thole who now for delay only put in frivolous anſwers, 
or move to refer what perhaps they never read, would 
needs be more wary, for fear of giving the Court cauſe 
of offence : and the matter being thus determined at 
once, delays would be prevented. And they appre- 
hend the Court would not find much more trouble 
than now, upon exceptions to Maſter's reports, and 
the ſuitors in general would be at leſs charge in their 
ſuits.] _ | | 

[No reference upon a demurrer, or queſtion touch- In what caſer. 
ing the juriſdiction of this Court, ſhall be made to a 
Maſter ; but ſuch demutrrer, Sc. ſhall be heard and [T*th«47-] 
ruled in court, ] | 

[Where the cauſe is gone ſo far as to examination \ 
of witneſſes, no reference is to be made to any Maſter 
of the court, or to any commiſſioners to hear and end 
the matter, except it be in ſpecial caſes of parties near (Toth. 48.] 

In blood, or of extreme poverty, or by conſent. ] 

[ The matter of a ſuit here may be, by conſent, When made to 
referred to arbitrators ; and their arbitration will be itrators. 
2 of a Maſter's report, and may be excepted 
(0, FER | e | TT + 
| [A reference of the ſtate of the caſe is to be ſpar» When by con- 
ingly granted, except by conſent. of the parties. ] out. 

(Generally, matters of account (except in very Matters of acy 
weighty cauſes) are upon hearing turned over to a 
Maſter to examine · and report, in order to a final 
lecree, with ſome directions to the Maſter in what | 
3 he ſhall proceed therein, and in making his I Toth. 48.] 
leport. 34 | 

(The like courſe of reference is to be taken for the Court-rolls, 
Umination of  court-rolls, touching any cuſtoms ; 

| | but 
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but the copies ſhall not be referred to any one Maſter, 
[Toth. 49.) but to two at the leaſt.] | 
Before hearing, [If both parties conſent to an examination of ac, 
| | counts, to make the cauſe more ready for hearing, i 
libidem. may be granted. | N N 
„„ [The Maſter being ſhewn an order of reference, 
before the Maſ- and the party who ſhewed it requeſting, he grants bis 
yu warrant of ſummons, whereby he appoints a time and 
place (his chamber commonly) for the parties to 
attend him thereon, (when and where they may come 
with their counſe}, clerk, or ſolicitor, as they ſee 
cauſe,) which being ſerved on the adverſe party, hi 
clerk or ſolicitor, by _— and delivering 
copy: if he attends not, the Maſter grants a ſecond 
ſummons peremptory; when, if he attend not, the 
Maſter is to make his report ex parte of the other that 
[:Px.Alw. 39.] attends. ] 7 
It is uſual to underwrite all warrants, to ſhew for 
| what they are taken out, and upon what to be 21. 
3 Hair. 143 tended, ** as that the plaintiff has left his charge; and 
| after the firſt warrant to proceed on the plaintiff's 
charge, and the like: but the firſt warrant is ſeldom, 
if ever, attended upon by the adverſe ſolicitor or clerk 
in court, becauſe they are in general not furniſhed with 
office copies of the proceedings left with the Maſter, 
[In an account, or taxing coſts, before a Maſter, 
vouchers or proofs are generally expected for every 
thing that has not a kind of moral certainty, or vio 
lent preſumption, or appears not of itſelf as a neceſ 
ſary concomitant or conſequence of ſome other thing 
already proved or certain; wherefore copies, brief 
and papers in the cauſe of all forts are to be careful 
{1Px, Alm. 39-] kept. ] 
FIG If, before the Maſter, either party {by his counſel 
clerk, or ſolicitor] admit a matter of fact, the Make 
ſhall take a memorandum thereof in his book of minut 


or memorandums, and the party admitting ſhall in his prey [ / 
| ſence ſubſcribe ſuch minutes or memorandums ; which tal r 
ſubſcriptions ſhall be concluſive to the party on who mot 
| behalf the ſame was ſo ſubſcribed, fo as the other dg Ec. 
lor. ch. 201. ] ſhall not be put to any proof of the matter.] = Lo 
[Money being paid into court here, upon obtaining dem: 
an injunction to ſtay proceedings at law, the complaogy (I. 
ant offered the defendant here ſhould have the mone) — 

cer 


| Preſently, and he would go before a Maſter with ” 
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to ſettle what more was due to him for principal and 
:nereſt, and for coſts here and at law, the report to 
te procured in a week, and the money reported to be 
nd in a week more; which the defendant agreeing 
to, the Court ſo ordered ex aſſenſu partium, and that 
the defendant ſhould upon receipt of the mpney ac- 
knowledge ſatisfaction at law, and the complainant 
ſhould diſmiſs his own bill. ] | 

[By order 27th February 1667, parties are at their Proofs te be 
peril to make their full proof before publication: but | 1g 
if after hearing there be a reference to a Maſter for " 
the ſtating an account, or, ſuch like matter, and he 
ſhall find any particular points or circumſtances need- 
ful-to ground his report upon, which are not fully 
proved, nor could properly be examined to before 
the hearing of the cauſe, he ſhall direct the parties to 
in interrogatories to ſuch points or circumſtances 
only, and examine thereupon in court by the exa- 
niners, if the witneſſes be or reſide within ten miles 
of London ; but if further off, and the parties deſire it, 
de may direct a commiſſion into the country, which 
sto be made out by the Six Clerks ; and the publi- 
cation ſhall paſs according to the courſe of the Court (Or. Ch. 126.) 
in ſuch caſes, ] | : 

[It ſeems the more common way now is, not to Maſter armed 
examine to a matter of account before hearing, but vn 
after, before a Maſter, if the witneſſes be in town, Cc. * jun. 607. 
not, then by commiſſion to be directed by the 
Maſter, upon order for his being armed (as they call 
it) with a commiſſion; though it ſhould ſeem by the 
foregoing order he ſtands always armed.) 

[Where a truſt is confefſed by the defendant's an- 
ſwer, there needs no further hearing of the cauſe ; but 
a reference is preſently to be made of the accounts, . 
ind ſo they are to go on to the hearing and ſtating of 
the accounts. 

[A Maſter dying, the Court ordered, that the ſeve · Cauſetransferret 
nl matters referred to him ſhould be transferred to ether mat 
mother; and further ordered, that all books, papers, 

Ec. that concerned the cauſes referred to the deceaſed, 
ſhould be transferred to ſuch living Maſter when 
demanded. | 

It was an ancient and uſeful practice, that the Re- Certificate from 
pilter, within ten days after the end of every term, be Regiſter of 
certified to the Lord Chancellor what references de- 

pended 
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[Com Sol. 44. 
Com. Att. 447+] 


FColicitor aſſent. 
1 Ch. Ca. 86. 


Sums under 403. 


2 Harr: 138. 


or taxing coſts, but ſuch of the parties as ſhall pay 


2 Harr. 138. 
Morigage. 
2 Keble, 376, 


Scandal, &e, 
Amb. 464. 


Award, 
1 610. 398. 


Second reference. 


1 Bro. 42 5. 


the party cannot except to the award, but it mul ' 


will not grant a ſecond reference in reſpect of circum 
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pended in the hand of any Maſter, and how long they 
had depended ; that ſo if any of them had depended 
over- long, the Court might require an account there. 
of from the Maſter, and quicken him to a diſpatch,] 

A ſolicitor's affent to interlocutories may bind, but 
not to a reference finally to determine. 

In matters of account where ſums are forty ſhilling 
or under, then the party making an affidavit in writ. 
ing before the Maſter (if the party lives in town, ot 
if in the country before a Maſter E that 
ſuch ſums have actually been paid, the ſame will be 
allowed by the Maſter on the party's own oath, 

No perſon is regularly to object to or defend the 
proceedings before the Maſter, upon taking accounts 


for an office copy of ſuch accounts, or bill of colts 
from the Maſter. | 

On a reference to a Maſter to ſtate an account 
upon a mortgage, all money paid as ſurety ſhall be 
reckoned as principal money from the time of payment 
and intereſt to be allowed accordingly : and if lands 
in fee and for life be joined in mortgage, if the fee b 
not ſufficient at the time, the life ſhall be valued on) 
as it was at the time, fix or ſeven years purchaſe, and 
not according to the enjoyment ſince, be it twent 
years or more. Per Bridgman Ld. Keep. _ 

If a bill be referred for ſcandal and impertinence, and 
ſo reported, exceptions taken to the report and al 
lowed; the plaintiff ſhall have the coſts of the refer 
ence, but on exceptions to the Maſter's report of irr 
gularity being allowed he ſhall not have coſts. 
Where the matter in a cauſe has gone to a reference 


come on upon further directions. | 

If a reference to the Maſter was large enough tc 
admit the ſtatement of all the circumſtances of th 
caſe, and no exceptions taken to the report, the Court 


ſtances which the Maſter may not have ſtated. 
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> they y | | 
ere. ö 
1 (THI officer is appointed by the Crown : under By whom ap- i 
2 him are four deputies, who attend the Court in Pointed. ' 
alin Of turns, by two at a time.] | 0 
gun. [The Regiſter's office is to note down, draw up: His office, | 
vn, er, and keep the decrees, orders, publications, and I 
0 tha junctions of this Court.] | 4 
A [The Regiſters are tobe ſworn, for the due execution Sworn. | 
vill be Toh, 


their office.) | 

The Lords Commiſſioners of the Great Seal, 19th 
ri 1660, ordered books and papers taken out of 
te office, and carried to another place, (pending a 
reference of parliament, touching the office of Regiſ- 
er,] to be brought back to the office at Symond”s Inn, [Or.Ch.70,71] 
without prejudice to the right of the parties. ] 

Rules and attachments are to be entered in the His office. 
legiſter's office, by one of the entering clerks. * 
In his office are filed all reports from the Maſ- 
1s upon references, and all exceptions taken to any Ibia. 
of the Maſters” reports. 

All cauſes, pleas, demurrers, and exceptions are 
tered by the Regiſters in the paper; but they are 2 Hur. 77. 


nd the 
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Court 
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ot to enter any plea or demurrer, unleſs the order 


for it be brought to be drawn up at leaſt four days 
iter ſuch order is pronounced for arguing ſuch plea 


r demurrer, &c, and afterwards no alteration ſhall 


te made. 


Minutes of decrees taken by the Regiſters are to be 

ad in open court, that if there be any miſtakes 

be counſel may ſpeak for rectifying them, whilſt freſh 

memory: but this is ſeldom done now, 

By ſtat. 12 Geo; 1. c. 32. two orders of the Court of 

hancery, in the act ſet forth, are confirmed, and 

hereby (inter alia) it is directed, that all ſecurities 

longing to the ſuitors of the court, to be delivered, 

ut of the bank, are to be certified by the Regiſter 

o the Maſter, what ſecurity is to be delivered cut, 

oether with the numbers, dates, and ſums of ſuch 

curities, and the names of the cauſes wherein the 

ine is to be delivered out. | 

When ſtock is to be transferred to ſuitors, the Re- Ibid. 

ter is in like manner to certify. : 
| An 


. 
- 


1 Harr. 78. 


Ord. Ch. 7. 


1 Hatr, 78. 


When, 


„ nne 


And when it is to be paid out of the bank, the che. 
quer-note on the bank for payment muſt be counter. 
ſigned by the Regiſter. | 
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REGISTER OF THE AFFIDAVITS, 


(Is office is to file all affidavits in this Court: 


He makes copies of the ſame, which are ſigned 
by himſelf or his deputy; he alſo iſſues certificates 


under his or his deputy's hand, when required on any 


extraordinary occaſion, | 
Affidavits in this Court are generally to be filed 
before the ſame are exhibited or produced in court to 
ground any orders, writs, or motions, &c. likewiſe, 
copies are to be made by the Regiſter z and no counſel, 
clerk, Sc. ſhall give any affidavit in evidence, which 
is not filed and regiſtered in the Afﬀidavit-office, 
{ This office is granted by letters patent. ] 


— 2 ah. „ * nn. Ms. a — 


RE. HE A RING. 
VIDE 


Hearing. 
K eplication. | 


V HERE either party is not ſatisfied with the 

| order made on hearing, upon his petition, 
ſhewing ſome cauſe for a re-hearing, ſigned by two 
or more counſel, one at leaſt of which was counſel in 
the cauſe, or is of good note in the court, ſignifying 
that they conceive there is good cauſe, the Cour: will, 
before the order is ſigned and enrolled, order it to be 


[tPx. Alm. 25. ] re-heard.] 


Petition, and 
to whom. 


2 Harr, 647. 


[If the cauſe was heard before the Lord Keeper, 
the petition muſt be to him z if before the Maſter of 
the Rolls, then either to the Lord Keeper or to him; 
but it is uſually to the former, ] and now it is always ſo, 


whether the cauſe be heard before his Lordſhip 


nter. 


th the 


tition, 


* two 


of the Rolls: for whoever may have heard the cauſe, 
tis the Chancellor's decree, and muſt be ſigned by 8. 3G. 2 
lim before it is inrolled, which is done of courſe, un- e. 30. 
ks a re · hearing be deſired, 
[Two days at leaſt before the day appointed for Lor! Keeper 
wearing, the party appealing ſhall attend the Lord —— * 
. p*tition and 
Keeper with a true copy of the order or decree ap- gecree, 
xaled from, and of the petition upon which the re- 
karing was granted, that his Lordſhip may be apprized 
i the order and decree, and the objections againſt the Or. Ch. 18 
ame. ] 
[12th May, 1686, it was ordered, that no re-hear- Depoſit. 
nz or appeal ſhould be granted, except the appellant 
hould depoſit five pounds in the regiſter's hands, to 
rcompenſe the other party in coſts, if on ſuch re- 
tering he ſhould not be relieved. But by a later or- 
ier ten pounds was to be depoſited : and by a yet later 
mir twenty pounds is to be depoſited. ] | 
[The cauſe is commonly on the order appointed ta When ſet down. 
k ſet down for ſuch a day.] | 
[If the twenty pounds be paid ſome convenient Devfir, chen 
ine before the day, (as four or five days,) it is ſaid %. 
o be ſufficient, } 
[The granting a re-hearing ſhall not any way ſtop Proce:4ings not 
x hinder any proceedings on the order or decree ap- e by re- 
zaled from, without the ſpecial order of the Court; 
It that the party in poſſeſſion of the order or decree |, Ns 38. 
hall be at liberty to proceed therein, as if no re-hear- ur. Cb. 167.] 
Io was granted. ] 
[An order was had for re-hearing ; but ſome oppo- Depoſit divided, 
ton being afterwards made, and ſomewhat which 
8 alledged as a cauſe for re-hearing, being referred 
da Maſter ; on his report the order was diſcharged : 
Ind the Court ordered five marks of the ten pounds 
polited in the Regiſter's hands for the re-hearing 
de paid the plaintiff, in whole favour - the decree 
deen made, for his charge of the motions and 
tendances, ] | 
[Where a plaintiff, ia a bill of revivor, omitted to Ia whatcaſe, 
Fay proceſs againſt one of the defendants, yet ſeve- LY 
I motions being afterwards made in his name in the 
ut, and a commiſſion executed in his name, and then 
lecretal order paſſed; this omiſſion was held to be 
v cauſe for a re- hearing, the defendants having 
| B b made 


R E-HEA RING. al 


by of the Judges ſitting for him, or before the Mafter 


Prec. Ch. 496. lor, the appellant is at liberty to read new proof, and 


—_ RE-HEARING. 


made this perſon a party by the proceedings, and 4! 
[r Ch. Rep, having ſubmitted to it, his name muſt be uſed as x 


252-] defendant to the end of the cauſe.) 
The whole cauſe On a petition to re-hear, the cauſe is open as to the 
pen, whole and every part thereof with reſpect to the de. 


Nn fendant; but with reſpect to the plaintiffs, it is only 
open as to thoſe parts complained of in the petition, 
On an appeal from the Rolls to the Lord Chancel. 


New evidence. 


— A offer what he can againſt the decree, Vide Pre 
Ch. 295. 1 Fern. 443. | 
Howard v. Cola But in another caſe it was determined, that on: 
ley, Trin... "appeal the whole caſe is open; but on a re-hearing 

% only ſo much as is petitioned againſt, 
It has ſince been determined, that on an appeal fron 
the Rolls, the appellant may read new evidence, pre 

2 Aik. qo8. vided he will give up his depoſit. 

How cauſerobe Upon re-hearing a cauſe which was original 
ered, e. heard before the Chancellor, it muſt be opened as 
2 Atl” 50. caſe, 
A decree ni/i, and on defendant's not appearing 


Aſter twoyears. 
made abſolute: two years aſterwards the cauſe y pl 
Amb. 39. ordered to be re- heard on terms. ſy 
Conſent. No appeal or re-hearing lies upon a deeree made 
Amb. 229. conſent. Sed vide 3 P. Will. 243. an 
Notice, Two days notice ſufficient to apply for a 10 te: 
1 Vez. jun, 45. hearing, 
Petition, If a matter of fat be miſtaken at the hearing, it il if 
| to be ſet right by re-hearing, and not otherwiſe : d co 
if it be a (mall miſtake, it is ſometimes reRihed þ 
| petition to the Chancellor, or Maſter of the Ro de. 
1 Harr, 651 Who heard the cauſe-z praying that all parties ml tec 
attend the Regiſter with the minutes, and that tha 6 
may be rectiſied, which is done if the Court ſecs o pla 
caſion. | | har 
Re-hearings are entirely in the diſcretion of 


Court, and alſo what ſhall be done thereon ; and , fuſe 
Court has refuſed, on the circumſtances: of the ca 4x 


3 P. Will, 8, to diſcharge an order for a re- hearing, though at d 
note D, diſtance of twenty-four years. tor 
Perjury, Il, after hearing, a witneſs is convicted of petjuſſ and 
z Vera. 463. advantage may be taken of it, on a re-hearing. dot 
Caveat, If, after a decree, a caveat be entered to ſtay . min 


f. W. Eg. ſigning and inrolling, it ſtays the ſigning twenty eig (. 
ä days; not only from pronouncing the decree, ; if | 
. To) 8 
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twenty-eight days from preſenting it to the Lord 
Chancellor to be inrolled, and notice given by the 
Lord Chancellor's ſecretary to the other fide. 

If either party intends to re-hear the cauſe, the cv. 
firſt ſtep to be taken is, to enter a caveat with the 
Secretary of Decrees and Injunctions; and when the 
decree comes to be inrolled, the Secretary muſt ſum- 1 Hur. 649. 
mons the party upon his caveat, and give him notice 
that the decree is come to his hands, for the purpoſe 
of being inrolled by the Lord Chancellor. Vide 
Appeal. 

For the form- of the caveat and manner of entering 

it, ſee 1 Harr. 648. 


REJOINDER, 


IS the defendant's allegation to the plaintiff s What, 
replication, whereby he endeavours to weaken the Wed. Pr. 
plaintiff's replication, and ſtrengthen his own an- ſe&. 195-] 
ſwer. | 
Therefore it muſt always purſue and confirm the 
anſwer, and ſufficiently avoid and traverſe every ma- [Ibidew.] 
terial point of the replication. ] | 
[If the plaintiff hath replied, the defendant may, Rejoindergrat's, 
If he will, rejoin gratis, and force the complainant to [Com. Att.q2g. ] 
come in commiſſion. ] | 
[But if the cauſe be not at iſſue, by reaſon of ſome Surrejoinder, e. 
dew matter diſcloſed in the defendant's rejoinder that 
requires anſwer, the plaintiff may ſurrejoin; and 
ſo the defendant may ad-ſurrejoin, or rebut to the 
plaintiff*s ſurrejoinder, if there be cauſe, which rarely 
happens, and is now ſeldom or never uſed. } 
(If, after the cauſe is at iſſue, the complainant re- Commiſſion ex 
fuſe to go to commiſſion, the defendant may have one "Toth. 16 
er parte to examine his witneſſes. ] l wy 
The defendant having appeared upon the ſubpœna, when the rule 
o rejoin, or after the return and affidavit of ſervice, to rejoin is out. ] 
and after the rule to rejoin is out, the defendant ſhall 
dot rejoin, but the complainant may proceed to exa- (Com. Att. 429.1 
mination of witneſles.] 5 
(A ſubpoena to rejoin againſt three; two are ſerved : EFraminacion; 
ecree, i the plaintiff proceed to examine, the party not 
| Bb 2 ſerved 


72  REJOINDER; 


Pr. H. Ch. 15. ferved ſhall not be concluded by theſe examinations, 
4 being no party thereto.) | 
Reſploder Ke. According to the preſent courſe of the court, . h 
i.uſed, . 2 A N. , | 
| Joinders, ſurrejoinders, rebutters, and ſurrebutters me le 
diſuſed, New matter offered by a defendant, in an an. 
ſwer, which formerly gave Yiſe to a ſpecial replication, 
being by the preſent mode of practice introduced into 
: the bill, by way of amendment, and a cauſe being at 
| Wind. 892 2 by the replication, a rejoinder is never actually 
led. | 
It may not be improper to obſerve, that although 
a rejoinder is ſeldom or never filed; yet caſes may 
ariſe, in which a rejoinder may poſſibly be neceſſary, 
as where a plaintiff in a cauſe has examined a witneſs 
: de bene eſſe, and afterwards replied, without proceed. 
Hind. 291. ing to ſerve a ſubpzna to rejoin, the defendant may 
immediately file a rejoinder, and compel the plaintiff 
to examine in chief his witneſs examined de bene eſſe, 
a neglect of which will render the depoſitions taken 
de bene eſſe nugatory, if the witneſs live long enough 
to be examined in chief. 
 10oe joined, W herever the replication is filed, although rejoin- 
- ders are out of uſe, in order to cloſe the /itis conte/tatio, 
iflue muſt be joined by aſſigning a probatory term to 
the defendant ; and this is done by ſubpana, requiring 
him to appear to rejoin, unleſs he will appear gratis. 
Ihe effect of this proceſs is merely to put the cauſe 
completely in iſſue between the parties, According 
to the modern practice, after the return of the ſubpena 
to rejoin, (which by order obtained of courle is now 
uſually made returnable immediately,) the parties pro- 
ceed to the examination of witneſſes, to ſupport the 
fas alledged in the proceedings of each fide, For, 
after replication, the defendant may, if he will, rejoin 
gratis, and force the plaintiff to commiſſion, or take 
it ex parte. | un 
Replicaticn, No fruit ſhall be taken of any ſubpæna ad rejungen- 
dum, unleſs there be a replication. firſt entered with 
and filed by the plaintiff's Six clerk in the cauſe, ace le 
cording to the courſe of the court, before the iſſuing 8 
Or. Ch. 45 102, out of the ſaid ſulpœna, or at leaſt be fore the return * 
5 - thereof; and..the parties upon whom ſuch ſulpæns in ti 
ſhall be ſerved, finding no replication ſo filed before 
the return thereof, {hall have the ordinary colts 


taxed, | | 
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The plaintiff having by his replication put the Hind, 294. 
defendant's anſwer in iſſue ; to ſupport the points of 
his bill by teſtimony of witneſſes, he muſt ſue out and 
ſerve a ſubpeena, requiring the defendant to rejoin and 
join in commiſſion. This writ may be made return- 
able on any day certain in term, It may be ſerved 
by delivering the label to the defendant perſonally, 
ſhewing him at the time of ſervice, the body of the 
writ under ſeal, or by leaving the body of the writ, 
under ſeal, at the defendant's dwelling-houſe, or 
place of abode, with one of the family, 
But the moſt uſual method is to apply by motion 
in court, or petition to the Maſter of the Rolls, for Hind. 294. 
a ſubparna t1 rejoin, returnable immediately, and that 
ſervice on the defendant's clerk in court, may be deemed 
and ſervice on the defendant. This is entirely of 
courſe, and never refuſed. And in a country cauſe 
it is added, that the plaintiF may be at liberty to take 
out a commiſſion for the examination of witneſles, 
ſreturnable wi hout delay, wi:h liberty to execute the 
lame in term time, ] with the uſual directions: 1 7 
Which are, that the defendant's clerk in court 
may, in four days after notice thereof, join in com- Hind. 294. 
miſſion, and ſtrike commiſſionets* names with the 
plaintiff's clerk in court; or in default thereof, that 
the plaintiff may be at liberty to take out a commiſ- 
hon, directed to his own commiſſioners, 


$8. wah 


. VIDE 


Receiver, 
Injunction. 


[ Ab, where a party is by order of Court to be put 

into poſſeſſion of lands, the Court will often, upon 
motion, order the rents to be in the mean while ſtayed 
in the renant's hands. Vid: Motion.] 
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What. 


Mo drawn. 


| When not ne- 
ceſſary. 


[Toth. 35. 


Com. 8ů¼. 28. 
oth. I $+] 


[3 Toth. $0.] 


— 


[Com,Att.428.] bill.) 


= 1 


REPLICATION, _ 
IIS the plaintiffs anſwer or reply to the defendant 


anſwer. ] 

[The replication muſt be general, except the de. 
fendant, by his anſwer, offers new matter, which will 
not be brought into iſſue by the bill and anſwer, or 
that he denies only one or ſome few points.] 

Said, ſpecial replication and ſur- rejoinder are now 
out of uſe; and the plaintiff is to be relieved according 
to the form of his petition. } | 

[It muſt affirm and aver the bill to be true, and 
muſt confeſs and avoig, or traverſe and deny the an- 


[Pr, H. ch. 14] ſwer. ] 


Fit. muſt be ſhort, and touch the ſubſtance of the 


_ it muſt by no means be a departure from the 
bill; for the plaintiff muſt have his decree ſecundum 


Pr, H. Ch. 14. formam petitionis.] . 


lit muſt contain no new matter, except it be to 
avoid matter ſet forth in the defendant's anſwer. ] 
[If upon the anſwer alone, without further proof, 
there be ſufficient ground for a final order or decree, 
the plaintiff ſhall proceed to hearing without replying, 
or examination of witneſſes; as, if the complainant 
makes his title by a will or other conveyance in the 


 defendant?!s hands, and the defendant by anſwer con- 


feſfes it.] | | 
But it is to be noted, that in ſuch caſe the anſwer 
will upon hearing be admitted true in every point.] 
[If it be needful to prove one or a few particular 
points, the plaintiff is to reply to thoſe points only, on 
pain of coſts for the copies, or otherwiſe, as the cale 
ſhall require.] | | 
[Where the defendant doth diſclaim,, or doth not 
anſwer, but pleads or demurs, the plaintiff is not to 
reply: and if he doth ſerve the defendant with a fab. 
pang to rejoin, the defendant may have Eofts for the 
unjuſt vexation.] f | 
Where a truſt is confeſſed by the anſwer, there 
needs nothing further but a reference of the accounts, 
and ſo they ate to go on to the hearing of the ac- 


nts, &. 4 
counts, Oc. ] [Though 
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REPLICATION. 


Though the plaintiff happens to need no witneſs on 
his part; yet it may be fometimes neceſlary to reply 
and put the defendant upon proof of ſomewhat in his 
anſwer as, if he confeſſes the matter alledged by the 
plaintiff, but ſets forth ſome further matter in bar of [Pz. Alm. 14. 
the plaintiff's equity, ] 

It the plaintiff reply to an anſwer, and without re- Where,notwith- 
joinder, or rules given for publication, bring the cauſe ant replica- 
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to hearing, the anſwer ſhall be taken wholly true, as if mall be taken 
there had been no replication; for the defendant's op- to be true. 
portunity of proving the anſwer is taken from him.] ee 
dd guære, if it be an infant's anſwer. * 

It the plaintiff go to hearing on bill and anſwer; Replication after 
and the Court ſhall not ſee cauſe to make a decree hearing. 
thereupon for want of ſufficient matter confeſſed by the 
anſwer, the bill ſhall be diſmiſſed with coſts, or the 
paintiff may be admitted to reply if he deſires it, pay» 
mg down five pounds, or ſuch other coſts as the Court 
ſhall think fit for the day, within four days after ſuch 
tearing; which if he does not, the diſmiſſion muſt 
tand; and being ſigned and inrolled, may, as is afore- 
kid, be pleaded in bar to a new bill for the ſame mat - Ci Px. Ala. 14 
ter, Sc.] 

(The plaintiff hath all the term the anſwer comes in Time to reply. 
toreply.] 7 ; 

Said, in any following term, the defendant might 
give a rule to reply within eight days after, and within 
be term; which if the plaintiff failed to do, the bill 
might be diſmiſſed with coſts, without motion. ] 

{if no rule were given, then if the replication come 
dot in before the end of the ſecond term after the term 
the anſwer came in, upon a certificate thereof from 
tte ſix clerk, the bill might have been diſmiſſed with [Com Sol. 
coſts, ] ” 288, 9.1 
But ſince the late act, whereby full coſts are to be 
pad upon ſuch diſmiſſion, it is ſaid, the Court has 
indulged the plaintiff till the end of the third term, 
and war is now become the courſe of the Court in this 
matter, 

But if a replication come in before the rule is out, 
or order for diſmiſſion pronounced, though it be after 
the end of the third term, the bill ſhall not be diſmiſſed, ( ibidem.] 
Dor ſhall the deſendant have coſts, ] ; | 

[And though there be ſuch a diſmiſſion for want of 
i replication, (or other proceeding,) yet the Caurt 

Bb4 does, 


- 


on, the anſwer. 


376 REPLICATION. 


does, for the moſt part, eaſily admit and order the bill 
to be retained upon paying coſts, ] 

[The rule ought to be given, (i. e.) entered in the 
houſe book (as they call it, which is kept in the office) 
eight days at leaſt before the end, and excluſive of the 
laſt day of the term, that is, it muſt be entered at leaſt 
the morning of the eighth day before the laſt.) 

(This, as other rules, muſt be entered in term only.] 

[After replication put in, if the plaintiff ceales all 
kind of proſecution for a year, the bill may, upon cer- 
uficate and motion, be Ciiniffed, ] 5 

The plaiotiff put matter in luis replication which 
was not contained in the bill, and which he knew of 
when he exhibited the bill: defendant pleaded and de- 

x Ch. Rep. 259. murred to the replication, which were allowed. 
| The fignature of counſel is not required to a general 
Bind. 83. replication, WY | 
| Where there is a plea and anſwer, and the plaintiff 
replies; the replication muſt be to the anſwer as well 
2 Ven. 46. as the plea. | | 
Replicationafter Decree againſt the defendant by default upon bill 
hearing. and anſwer, which, upon cauſe afterwards ſhewn by 
defendant, was altered in his favour, Plaintiff peti- 
"tioned to re hear, and at the re-hearing prayed leave ta 
reply to the defendant's anſwer, and it was granted 
1Eq-Ca. Ab. 43. upon payment of coſts. | 
Eſet of repli- If plaintiff replies to the plea, he thereby admits it 


wg to be good, if it be true, and the validity of it can ( 
rec. Ch, 58. e 
3 P. W. 91. never afterwards be conſidered, but only the proof of it. ue 
Rey lica ion nune Where witneſſes have been examined, and no repli- the 
pro tnt. cation filed, the Court at the hearing, of even after de- wit 
— 3 cier, will order a replication to be filed nunc pro tun. fere 
Diſclaimer. If defendant diſclaims generally, and plaintiff re- that 
3 Ak. 582- plies to the anſwer, and ſerves a ſubpana to rejoin, the rept 
defendant is entitled to coſts, | ſo t 
| Withdrawing The Court will not permit the replication to be [ 
r-phicativn, withdrawn, except it be to enable the plaintiff to am-ndil refe 
his bill, or ſome reaſon be ſhewn for the indulgence, fron 
| becauſe. otherwiſe it might be a contrivance to de feu or < 


3 Ark. 565. the defendant of his full colts, by getting the bill dif ſtan 
miſſed at the hearing with forty ſhillings coſts on). te 

Quœære, whether after plea or demurrer allowed to % mat! 

7 Vern, 35. ſpecial replication, the plaintiff can be allowed to file . mat 
general replication ? 3 

For the form of a replication, vide Hind. 285. uon. 
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{ A REPORT is a Maſter's certificate to the Court What, 
how the facts or matters referred to him by the 

Court to examine are, or do appear, or of ſomewhat 

which it is his duty to inform the Court of.] 

[By ancient order, the Maſters of the Court are re- Report not to 
quired, that [upon a particular matter referred to nein a flate 
them] they do not certify the ſtate of the cauſe, as if * 
they would make briefs of the evidence on both ſides: 
but that they [ordinarily | do it with ſome opinion upon [ Toth. 48.] 
the matter. | | 

(By a later order they are not upon the importunity Special report. 
of any counſel whoever, or clients, to return ſpecial! 
certificates to the Court, unleſs required by the Court 
ſo to do, or that their own judgment, in reſpect of dif- 


which 
cw of 


nd de- 
reneral 


laintiff 
is well 


On bill 

wn by 

F peti« 

22ve to 

ranted 

though the decree does not direct him, in taking an 2 Ack. 621. 

xccount ſtate ſpecial matter. - 
[And, by the ſame order, certificates and reports How drawn. 

are to be drawn as ſuceinctly as may be, (reſerving 

the matter clearly for the judgment of the Court,) and 

without recital of the ſeveral points of the order of re- 

ference, or the debates of counſel before them, unleſs 

that, in caſe where they are doubtful, they ſhortly 


— 


mits it 
it can 
f of it, 
| repli- 
ter de- 
func. 
iff re- 
in, the 
ſo to be.] — | 

[The report muſt not ordinarily exceed the order of 
reference ; but when the Court requires to be ſatisfied 


to be 
amend 


gence, from a Maſter of any matter alledged to be confeſſed, 
defeat or ſet forth in the defendant's anſwer, he is by the 
in di- ſtanding order of the Court, to take conſideration of 
„ly. the whole anſwer; and to certify, not only whether the 


d to 2 


: matter be confeſſed or ſet forth, but alſo any other 
0 file 4 


matter avoiding that confeſſion, or balancing the 


ſame that ſo the Court may receive a true informa- Or, Ch, uh 
tion. . p . t 


[Where 


ficulty, leads them to it.] He may, if he pleaſe, [or. Ch. 118.] 


repreient to the Court the reaſons which induce them (Ibid, Or. Ct.] 


| 
if 
| 
: 
: 
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— 
— 
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At what time [Where a time was prefixed the Maſter to make hig 
Mace, — . . l 
TW 


Report ex parte, [If the adverſe party attend not upon a ſecond. ſum. 
| mons, the fiſt having been ſerved, and he not havin 
attended, the Maſter muſt make his report ex parte of 
{:Px. Alm. 39.] him that attends and deſires it.) 


At what time [If a report upon a reference for an inſufficient an. 

, ſwer be not procured and filed with the Regiſter within 

5 a month after the date of ſuch reference, the reference 

©. 8. becomes abſolutely void without motion or ſpecial 
order, ] | 


When filedwith [All reports and certificates made and ſigned by any 
de Regiſter. of the Maſters, ſhall be filed with the Regiſter within 
_ four days after making and ſigning; and the Regiſter 
ſhall mark on the back thereof the day of its receipt 
and filing. ] | | 
If not filed pre- [All proceedings grounded on ſuch report or certi, 
2 thezevo ficate not filed as aforcſaid ſhall be utterly void; and 
the Regiſter's certificate of ſuch neglect ſhall be a good 
cauſe for the Court to diſcharge the proceedings 
thereon, and for ſuch further cofts againſt the party 
offending as the Court ſhall think fit.] It is however 
ſufficient if it be filed before any proceedings had 
thereon, though not within four days after it wat 
2 F. W. 37 made. : * 
How Maſteris [very Maſter to whom any accounts or other 
go proceed and to matter are by any order upon hearing referred, when 
pate he hath fully beard both parties, and prepared his re- 
port, ſhall at the requeſt of either party, give out 2 
ſummons, that both parties, or ſome for them, ſhall 
again attend him, who ſhall have liberty to peruie ſuch 
report, or take a copy thereof. And if either party be 
diſſatisfied, he ſhall in four days next after ſuch at- 
tendance, bring in a note in writing of his exceptions 
thereto, and take out a ſummons to be heard-there- 
upon; and then the Maſter is to ſetile and finiſh bis 
report as he ſhall find juf.} | 
Exceptions. [After the Maſter has made his report, either party 
may take exceptions thereto, and have them argued in 
open court, But if upon hearing the exceptions in 
court it ſhall appear that the party excepting did not 
offer his obje&ions to the Maſter, but depended on bis 
appeal to tne Court, and ſought delay, though the ex- 
ceptions happen to be allowed, yet the party. for hit 
ol | | neglect, 
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« REFORT: 
lect, and occaſioning trouble to the Court, and 
charge and delay to the adverſary, ſhall pay ſuch coſts MY 
u the Court ſhall think reaſonable. } | 
Said, by a late order, if any exception, or diſtinct Exceptions, 4 
cauſe of an exception, to a report upon an account, Colt. i 
&;, be overruled or waived, the party excepting ſhall | 
wy twenty ſhillings for every ſuch exception or clauſe 4 
gerruled and declared frivolous, and for every ſuch 
aception or clauſe waived and not opened ten ſhil- Or. Ch. 168. | 
lings, though all the reſt be allowed good.] 'F 
[Where a Maſter reports or certifies an irregularity No exception to 1 
in proceedings, there may be a reference to the Maſter, ent of irre- 1 
hut no exceptions; for theſe matters uſed to be certified 4 
by the ſix clerks not toward the cauſe, and leſs credit f 
not to be given to a Maſter than to them.] | | 1 
[After a report, whereon to ground a decree, ſigned Report muſt be | 
by the Maſter, no order can be had to confirm it till it filed before it in | 
be filed with the Regiſter, and notice of the filing contomets 
thereof given to the other ſide a week at leaſt before 
notion to confirm it, the other party having eight days 
tom the ſervice to except thereto. ] X 
If it be not to ground a decree upon, and is poſi- In what 
fre, it is to ſtand; and proceſs may be taken out to nmel. 
eaforce performance of the matter aimed at by the re- 
ference, as a better anſwer, &c. without further mo- 
ton, unleſs the adverſe party, upon notice to his attor- 
ney or clerk in court, that ſuch report is filed, do in 
tue time obtain ſome order of Court to controul or fr. ch. 126. 
kpend the ſame, ] | | 
[Such order of controul muſt be procured within 
tight days aſter notice of the report's being filed, if no- 
tice be given in term, or during the general ſeals aſter 
term; or it muſt be procured within four days of the 
ext term, if the notice be given after the term and ¶Ibidem. ] 
general ſeals. ] 
[Though the eight days be paſt, yet if it be but 
ktely, the Court will ſometimes on motion order ex- 
teptions to be received, and the party to procure a 
report in a ſhort time.) | 
Said, upon a diſmiſſion with coſts to be taxed by a Report of cos 
Maſter, you need no confirmation of his report, but abt to be con- 
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may forthwith take a ſubpæna for them.] a 
t is not uſual to confirm reports of receiver's aC- , Harr, 154. 
counts, | | £ 


[If an anſwer be reported inſufficient, proceſs for Or, Che 120% | 
colts and a better anſwer may be immediately iſſued.) Wi 
. ; [Said, 1 
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Aſuſi be ſerved, + [Said, a report of money due upon an account, and 
of molt other matters decreed, mult be perſonally ſerved 
before it can be confirmed. ] 

[If a report be confirmed nif, Cc. and a party ob- 
tains leave to go back to a Maſter to review it, he muſt 
pay ſuch coſts as the Court ſhall think fit.) | 

The cauſe cannot be brought on upon ſurther di. 
rections, not any motion made thereon till the report 
is confii;med, nor is any report after heating valid, un- 
leſs confirmed by order of Court; which on motion 
is confitmed unleſs cauſe; and it te cauſe be ſhewn in 
eight days after perſonal ſervice, chen upon =ffidavit 
of ſervice, and taking the entering Regiſter's certif- 
cate on ſuch order, ( which muſt be ſigned by any one 

of the Regiſters, ) that no cauſe is ſhewn, on motion 
the report is cot ſirmed abſolute. | 

Where the order, cannot be ſerved perſonally, or 
the defendants zre numerous and are diſperſed, on 

aſfdavit thereof the Court will order that ſervice on 
the clerk in court be good ſervice, X 

lf plaintiff moves to confirm a report niſi, and de- 
fendant ſheus for caule, that he has taken exceptions, 
plaintiff too may except to the report notwithitanding 

his motion, | . 
KReporis are alſo confirmed upon conſent in court by 
the counſel ot the adverſe party.  * 

Where by ſpect] order the Court ſhall admit ex- 
ceptions to be put into a report, whereby money is 
reported duc, after the time iuch excepiions ſhould 
have regularly been filed, .no proceedings upon ſuch 
report thall be ffayed without giving ſecurity to pay 
the money, cr, bringing it into court, upleis the Couit 
ſhall provide otherwite by particular oder.] 

[After a report is confirmed, the Court will not 
eaſily (if at all) ſtir it upon pretence of an omiſſion or 
miſtake ; far the parties had ſuthcient time to except 
to it, and if they will not mind their buſineſs, it is 
their own fault.] 

Wor ifronfrmed- [Much leſs will the Court alter it, if it was con- 

by con'ent- firmed by conſent of parties.) | 

[If the adverſe party do not conſent to the confirma- 
tion of a report, it will be ordered only ni caufe, Ge. 

3 the next day of motions, or ſome other ſhort day.] 
Dept ſi.. [If ene appeals from a Maſter's certificate or report, 
he muſt file his exceptions thereto briefly with the ut 

uf sine; 
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REPORT: Fo 


fer, and depoſit five pounds with him, whereby 
ISP are ſtayed till the exceptions be ar- Or, Ch. 125. 
ged, ©c. | | 
[if the Court do nat alter the report, the five poun 1s 
hall be paid the party defending the report, (with ſuch 
unter ſums as you will fee under title Exceptions,) 
th2rwiſe the five pounds is reſtored to the party ap- 
wling, who is to have the like ſum of the party de- 
ending the report. | 
Upon depoſiting five pounds, the Regiſter gives 2 
certificate thereof, for which he hes one inilling. } 
[Upon motion, and producing the certiacate,. that 
neeptions are filed, and five pounds depoſized, the 
Court will order a ſtay of proceedings, and appoint a 
ur, commonly the next of exceptions, for bearing com. Sol. 4. 
thereof, ] | | 123 | 
[For a report before hearing you are to pay the Fees to the 
Maſter fifteen ſhillings. ] Maſter, | 
[For a report after hearing, five and twenty ſhil- 
Inas. . : 
( « Regiſter ſhall enter ſuch cauſes of appeal in a Ercentions ts te 
uper in order as they are brought to him, to be de- 2 by. che 
ermined by the Court in courſe upon days of motion, 1 8 
for exceptions rather, and notice thereof is to be 
tren to the clerk on the other fide; zod the Regiſter 
to ſet up a paper of ſuch cauſes, two days before the Cor. Ch. 120. 
ay for arguing ſuch exceptions, ] 
(If after a report is confirmed niſi cauſa, a party upon c upon the a 
notion, has leave to go back to the Maſter for him Mader's teview- 
breview it; he mult pay forty ſhillings, and further ins bis report, 


tolts to be taxed, if the report happen to be affitmed.] 


[If a Maſter report a beſt purchaſer, and the report 
confirmed niſi, (as it always is before it be made ab- 
vlute,) if the adverſe party be not ſatisfied, the Court, 

a motion, will generally fend them back to the Maſ- 2 Harr. r;0- 
er for a few days, as fourteen or ſo, to fee if a better 
purchaſer can be found. ] 

Exceptions cannot regularly be taken to a report oui ions. 
ier hearing, unleſs objections have previouſly been Ctr 
uten to the draft of the report, which the Maſter pre- | 
ares, and at the requeſt of either party iſſues a warrant 
lat the parties attend him, peruſe the draft and take 2 Hart. 146 
topies of it; and after that, either party may again 
mend and take out a warrant returnable in four days, 


@ which: tim? the Maſter will fign bis report, _ 
Ke m 


| 
| 
| 
| 
| 
| 
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- The ſame evi- 
| dance 35 before 


the Maſter. 

2 Herr. 147. 
2 Ark. 21. 

2 Ark. 408. 


Ode ions. 


2 Hatr. 147. 
Service. 

2 Harr. 150. 
Exceptions how 


drawn, 


þ 4 Ark. 1 82. 


1 Bro, 577. 


1 Ves. jun. 69. 


What. 


muſt be under- written upon the warrant, and he yi 


IL ES: 


accordingly ſign it, unleſs objeQions are then del 


vered. (Al 

Upon arguing exceptions to the report no evidence called 
tan be read, which was not produced to the Maſte hall b 
upon the objections, nor will the Court order de o 
Maſter to review this report, unleſs the exceptant give client 
up the depoſit. | {Ri 


Where a deſective account is carried in before 
Mafter, objections ſhould be taken to the draft of tt 
report, for the Court will not afterwards make 
order thereupon. | 

There is no occaſion to ſerve a teport. 

Exceptions, to the report that the bill (whicb ha 
been referred for impertinence) was pertinent, withou 
ſpecifying the parts which were impertinent ; the ge 
nerality of the exception does not prevent the except 
ant pointing out particular paſſages. Sed vide 2 
Will. 181. contra. 

Exceptions will not lie to a report of maintenance, 

The Court will not determine, upon motion, mat 
ters which have been reſerved till after the report, 

Before report, the Court refuſed a motion. to orde 
the balance of charges allowed againſt defendant upo 
account, without any deduction in conſequence of dt 
fendant's diſcharge to be paid into court, upon certi 
ficate by the Maſter, and defendant's examination be 
fore him, for there muſt be a report in order to tak 
notice of any thing in a Maſter's office; but tht 
—_ would not let the certificate be taken off thi 

le. . 


n 


f T* general orders of the Court are ſometime 
called rules of the Court, But,] 
[What is generally called a rule, ſeems to be a pat 


yer 
ticular order of courſe, founded upon ſome genera In 
order, or the common courſe of the Court, entered ferce 
without petition or motion, touching the ordinary pr pn 
ceedings in a cauſe; as, to anſwer, to join in commiſi for | 


ſion 
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fon, to reply, to rejoin, to produce witneſſes, to exa- 
mine them, and ſuch like.] 

[All rules are to be entered in the common book, How entered. 
called the houſe-book ; and gn entering thereof, notice | 
hall be from time to time given to the under-clerk on 
the other fide, that is towards the cauſe; that the [Or. Ch, 137-3 
client be not ſurprized. Vide Publication. 

Rules are to be entered in term time only.] 


SCANDAL 


VIDE 


Report. 


[ SAD. if any thing be alledged in a bill, anſwer, or her- 

other pleading, in ſuch language as is unbecoming 
the Court to hear, or as is contrary to all good man- 
ners;z or if any thing be ſet forth, which chargeth 
ſome perſon with a crime not neceſſary to be ſhewn in 
the cauſe; it is accounted ſcandal, and indeed in the 
hiſt caſe, there ſeems both ſcandal and impertinence: for 
impertinence is the ſetting forth ſomewhat not neceſ- 
ary ; which, if in any conſiderable degree, either as to- 
length or quality, i is, when complained of and reported 
tothe Court, to undergo the ſame fate as ſcandal, i. e. 
to be expunged, with payment of ſuch coſts as the 
Court ſhall ſee cauſe to inflict. ] 

Impertinence is where the pleadings are ſtuffed with lerne 
long recitals, or with long digreſſions of matters of 
ſact which are altogether unneceffary, and totally im- 
materia} to the point in queſtion; as, where a long deed 1 Hart. 101. 
ls ſtated, which is not prayed to be ſet forth in hac 
verlu; or, where a bill of revivor ſets forth in hæe verba 
not only the original bill and anſwer, but the whole 
proceedings in the caufe, for they ought to be ſet forth 
very ſhort. 

n all caſes where the Maſter reports the matter re- Mut be ex- 
ferced to him ſcandalous, the Court will order him to .. 
22 it from the record, and give the party coſts 
tor the vexation: and though the coſts are only 1 Har, 10. 
awarded 


154 


2 Vez. 24» p 
Gibb. for, Rom. 
207. 

Coſts paid by 
eunſel, 


Ch. Rep. 194. 


Exceptions to 


the leport. 


2 P. W. 181. 


Reference after 
anſwer. 


Depoſitions re- 
ferred, 

2 Atk. 236, 
Interrogatories, 
3 Atk. £57. 

2 Vez, jun. 400. 


| 2 Ver. 24. 


1 Bro, 400, 


How expunged, 


4 Bro. 222. 


Ord, Ch. 94. 


ference- 7 or 


+ Maſter therewith, in order that he might expunge ſuch 
and that when taxed, they might be paid by the plain- 


pleading being referred to him for ſcandal or imperti- 


SS AN DI 


awarded or even direded to be taxed, the Maſtets ge⸗ 
nerally allow full coſts. | | 

But nothing relevant is ever conſidered as ſcan. 
dalous. | 

It ſometimes happens, that the Court will paſs a 
eenſure upon the counſel, who ſigned the bill or an- 
ſwer with impertinent matter in it, and will even order 
the counſel to pay the coſts of ſuch impertinence; as, 
where the plaintiff had inſerted ſcandal in his bill, the 
Maſter taxed coſts at 100 J.; the Court reduced them 
to 5041. and 5 l. more to be paid by the counſel whoſe 
hand was ſet to the bill. | 

On an anſwer being reported not ſcandalous or im- 
pertinent, if the plaintiff except to the report, he muſt 
ſhew wherein it is ſcandalous or impertinent; and it is 
not ſufficient in the exceptions to ſay that it is ſo ge- 
nerally, but the line and page muſt be ſhewn. 2 4th, 
contra. 

After anſwer, the bill cannot be referred either for 
ſcandal or impertinence. Sed vide contra Bunb. 304, 
2 Viz. 631. 2 Hahr. 143. where it is ſaid it is never 
too late to refer it for ſcandal. 

Depoſitioas may be referred to the Maſter for 
ſcancal and impertinence, that the ſcandalous and im- 
pertinent matter may be expunged.— Quære, whether 
depoſitions can be referred for impertinence only! 
Interrogatories may be ſuppreſſed for impertinence. | 

Scandal] includes impertinence, but pleadings may 
be impertinent without being ſcandalous. 

Motion.to diſcharge an order to refer an anſwer for 
impertinence obtained, after notice of motion to diſmiſs, 
refuſed ; as there is no eſtabliſhed. rule within what 
time an anſwer may be referred for impertinence. 

On motion without notice, the fix clerk. with whom 
the amended bill was filed, was ordered to attend the 


part thereof, as he had reported impertinent, and that 
it might be referred back to the Matter to tax the coſts, 


tiff. | | 
If the Maſter, upon a bill, anſwer, or any. other 


nence, reports the fame not to be ſo, then he, who 
procured the reference, ſhall pay the coſts of the le 
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| ALL proceſs of this Court are under ſeal.] 4 
[It is high treaſon to counterfeit the Great Conoterfeicing 4 
Feal. | the ſeal, 1 
It is a high miſdemeanor to take it from one thing 4 1 
ud affix it to another.] 1 
15 it is to raze or alter any thing under the Great il | 
ſeal, | 1:34 
[The firſt and laſt days of every term are ſeal-days.] Seat-dzys, — 
So are every Tueſday and Saturday in term. ] | | | | 
[So is every Thurſday, unleſs it happens to be the 14/8 
bond day of the beginning, or the laſt day ſave one 11140 
the end of the term.) | | q1 | 
(la vacation, the ſeal-days are appointed by the lf | 
Load Keeper. Six in long vacations ; four of them 154/98 
bon after term; two ſhortly before the next. In the 14/80 
ſhort vacatiqns four. — But becauſe the Court of Chan- | 1 | 
ery is, in intendment of law, always open; the Lord 11/98 
Keeper, ſo often as there is occaſion, appoints private 6. 
% els public ſeal-days, ] {i | 
m- | | þ | 
ber — — — — i Ul | 
= , | | 
ol SEQUESTRATION | 1 
1 (Vide Injunion) | 
= 8 a proceſs directed to commiſſioners, or to the How tires, 1 17 
Sheriff, to enter upon the real and perſonal eſtate 1 
zom de defendant, or one of them, and take the rents, % 
the , and profits thereof into his or their hands, and 1 
uch r the ſame, or pay it as the Court directs ; till the it 
that U do ſomething mentioned in the writ or order.] 
olle, Ul is commonly directed to four or more commiſ- 
an-, authorizing them, or any two or more of them 
execute the ſame. ] t ee 
thee lt is granted either before or after hearing. ] When granted. 
erti- (lt may be granted againſt an infant, for non-ap- Agiiaf whom 
who WW nce. So it may againſt a peer. } | | Ker 


[When granted before hearing, it is commonly for Pefore bearings 
WM the real and perſonal eſtate, till the party anſwer (+ Fx Alm,” 
* plaintiff's bill and * contempts.] 1 178. 

| C f 


F 


. 
336 sEOUEST RATIO. 


Where the fuit 1 If the ſuit be for lands, the ſequeſtration ſometimes 


is for lands, orders the profits to be delivered the plaintiff; and the ++ 

Court ſometimes alſo orders him an injunction for the n of 

poſſeſſion of the lands, tilt further order; and com | pro 

mands the Sheriff to put him into poſſeſſion, ] Vid bg to 

3 Vi. jun. 23. 23 ppare 

of whatgrantes, [It was the ancient courſe, where a decree v. 82 

made for rent to be paid out of lands, or a ſum of mo by, (> 

ney to be levied on the profits of lands, to grant Me p 
ſequeſtration of the ſame lands, being in the deſend Jan, 

[Toth-46.} ant's hands.) | gunſt 

[And it hath been ſaid, that a ſequeſtration is na IW. 

to be granted of lands that have no relation to the thing Myiin(t 


LToch. 175,6. ] in demand; but practice is againſt it.] 
| [And, you often have a ſequeſtration of both land 
[x cb. Ca 92-] and goods, where the thing decreed is a perſonal duty, 

| lf the ſequstration be after a decree for money, i 
is uſual to grant it of the lands, out of which, Ec. and 
of all other the paity's real and perſonal eftate; the 
rents and profits to be paid the party to whom the mc 

| ney is decreed, till the money and coſts are ſatisfied. 
Injun@ion for [If the decree be of lands alſo, the Court grants 
3 injunction for the poſſeſſion of the lands.] 
Granted for mo- A ſequeſtration hath been ſometimes granted ſo 
peyin others money of the parties, in other men's . 

(Toth, 173.] If a prebend has a diſtinct corps, it may be ſeque 

Of what granted. tered, but not where be is only a member of the bod 
| aggregate, and the inheritance is in the dean aft 

Salk. 320. chapter, X f 
| He who obtains a ſequeſtration againſt a man inju 
- riouſly diſpoſſeſſed, cannot by virtue of that title | 

IIS. Lord Not- the wrong - doer, for a right of action cannot be { 
- tingham. 221, queſtered. Sed quieres. C 
Inju"Qicn for | Said, where the defendant fits out all proceſs « 
3 cobtempt, and cannot be found by the Serjeant 

Arms, or reſiſts the Serjeant,. or makes reſcous; 
ſequeſtration: ſhall be granted of the land in queſtion 

and if the. defendant do not render himſelf within th 

year, then an injunction ſhall be granted for the pc 

aeg A. I; feof mls 6.510017 tis bias 

Bil! taken, pto [Or if the defendant hath once appeared, and aſter 
1 wards being in contempt, a nichil is returned up 
TT — writ. this writ, before hearing, the Court on petition « 
1 Veru - 24% motion, and producing the writ ſo returned, will orde 
ite cauſe to be ſet down to be heard; and at the! , 


the C 


* & 
.4 


\ *2 


SEQUESTRATION. 
kr hearing, the bill being read, the Court, in regard 
ofthe many and great contempts of the defendant 
ind of the ſtrong preſumption the bill is true, will take 
it pro confeſſo, and decree for. the complainant, accord- 
bg to the prayer of the bill; ſo that he pray nothing 
gparently contrary to equity. | wan ogs © 
Said, this proceſs is like an outlawry at common Outlawry, 
by, ſo that, if a defendant who cannot be found to 
krve proceſs upon, is proceeded againſt to a ſequeſtra- | 
fon, and does not then appear, you may proceed [i Cb. Ca. r39.} 
giinft the reſt.] | | 

[Where proceſs is carried on to a ſequeſtration Agiin® lands 
winſt lands of the father; he dying, it may be had % te beit. 
want the ſame lands in the hands of the heir.) ks 

[lt hath been held otherwiſe, where the decree was ß. 
kr a perſonal duty only.] [aCb.Rep.244.] 
[Where lands of the huſband, out of which an an- Baron and feme, 
nity to the wife iſſued, were ſequeſtered z the huſband 
hing, the ſequeſtration was diſcharged, as to the [1Ch.Rep.247.] 
nuit y. ä 
12 party does not obey a decree, proceſs of con- To enforce a de 
8 iſſue againſt him; and if not taken, the 
Court will grant a ſequeſtration: ] | 
[So if he be taken and lie in ptiſon, obſtinately re- Ir Ch. Ca. 92.] 
king to perform the dectee.] 
A voluntary and fraudulent conveyance, to avoid Voluntary con- 
[approaching ſequeſtration fot a perſonal duty, is no [> Ch. Ca. 46) 
it to the ſequeſtration. ] | 7 ; 
A ſequeſtration n/ is the firſt proceſs againſt a peer Aci a peer. 
member of the Houſe of Commons; and it is good 2 P. W. 110, 
uſe, where it is for want of an anſwer, to ſhew that 355 62 
anſwer is in; if the anſwer be reported inſufficient, ; Ak. 740. 
plaintiff muſt begin de novo for a ſequeſtration a1; | 
if the Court will enlarge the time for ſhewing cauſe 

after the Maſter's report. f 
A ſequeſtration has been granted againſt an infant * Ch. Ca. 163. 
for not appearing, and the ſequeſtrafors received 
rent, bo 
An order for a ſequeſtration being a judicial aQ, 82 Eq, Rep. 
de founded upon a proper affidavit. | Origin of this 
This proceſs having become by long uſe and ac- procets. 

cence the legal and ordinary proceſs to enforce e 
Kience to the decrees and orders of the Court, it Cre. Elis. 651. 
| not be neceſſary to diſcuſs the origin and intro- 2 Mod. 238. 
Aion of it, It may be ſufficient to refer the reader : P W. gut. 
he caſes in the margin. 1 Vern. 421. 
Cc2 A ſe+ 1 Ch. Ca, 91. 


{1 Ch. Ca. 241.] | 
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Effet of this 


p oceſs, 


| Ca, temp, Talb, 


222, 


From what tim: 
it binds, 
1 Vern, 88. 


Abatement. 

2 P. W. 6: 1. 

1 Vez. 183. 

1 Ch. Rev. 247+ 
1 Vera, 118, 
266, 


2 Ch, Cs, 46. 
Barn. 431+ 


Ms. Lord No: - 
tingham. 


Prec. Ch. 99. 
Wbeie ine de- 
ſendant does nut 


| : a) cars 


2 Ak 510. 


Corporation. 


Prec. Ch 128. 


One defendant 
in contempt. 


1 Vein. 223, 


Warden of the 
fleet. 
Moſ. 238. 


Where pode 
ſeq eſtered are 
not ſufficient. 
Mol. 246. 
Deftendantin the 
Fleet, 


Meuſ. 301. 
Of what granted, 


ſatisfacere be executed, a fei facies cannot iſſue, 


SEQUESTRATION, 


A ſequeſtration out of Chancery is more effectual, but 
than a fieri ſacias at law: for a ſequeſtration may be Will the 
awarded againſt the goods, though the party be in cuſ.. WM for 
tody upon an attachment: whereas at law, if a capias 


A ſequeſtration binds from the time of awarding the 
commiſſion, and not only from the time of executing 
it; for otherwiſe the inferior officer would have /igand; 
et non ligandi poteſlas. | e 

A ſequeſtration, whether it iſſues as meſne proceſs 
of the Court, or in performance of a decree, abat 
by the party's death; (contra 1 Vern. 58. 3 Ath. 594.) 
and cannot be revived againſt the heir of the defendant 


except in caſes, in which the heir is bound. * 
Duzre, wherher it can be revived againſt the heir o food 

a copy older? ; feſo 
- Sequ-{tration againſt tenant in tail determines by our 
his death, | of eo 
It a neceſſary deſcendant be proſecuted to a ſequſirai is a 
tion, the plaintiff may go en without him againſt tha ing b 
other defendant. — And where one defendant being ou Sec 
of the kingdom could not be compelled to appear, i a8 
was held to be equal to his having been proceede come: 
againſt to a ſequeſtration, and the decree award court 
azainſt the other defendant, - who was his partner. other! 
hut aſter ſervice of a writ of execution of a dect not 


againſt a corporation, the next proceſs is a diſtring court: 
and after that a. ſequeſtration, which being on cleare 


awarded, the corporation can never afterwards ent ſized 


zn appearance, as on the diſtringas it might ba 
done. h | direct. 
One of the defendants being in contempt, and ſtan Plai 
ing out to a ſequeflration, the cauſe was heard again} and pa 
the other defendagts ; yet upon his coming in and 2 queſtr; 
ſwering, the cauſe was heard againſt him, - and to 
A ſequeſtration was awarded againſt the Warden OFF court, 
the Fleet priſon, for not anſwering z he being ſuppoſt An 
to be always preſentia court, bed te 
If the goods ſequeſtered are not ſufficient to ſatis Seq 
the plaintiff's demand, he may move to revive i the pr 
order {or a Serjeant at Arms. | | ſor the 
On the return of an attachment for non - performan If fe 
of an order againſt one in the Fliet, the next proceſ of 701 
a ſequeſtration, | x the pla 
In Chancery, not only the defendant's body, ue offi 


alſo his lands and goods are liable to a ſequeſtratio 


al, 
be 
ule 
þias 


the 
ting 


s by 


fra 


t the 
g Ou 
r, | 
ede. 
arded 


ect 


ngas 
ono 
ente 
ha 


ftand 
gain 


d a 


den 


ppol 


ſatis 
ve | 


man 
ceſs 


7. * 
atio 


SEQUESTRATION. 389 


but no ſequeſtration lies till the time for the return of 
the attachment is out on which the body was taken ; 
for until the return of the writ, it is uncertain whether ; Ch, Rep. 152, 
the defendant will pay the money or no; and it is rea- * 151. 
ſonable that a ſequeſtration ſhould lie againſt one in? 4 
cuſtody by proceſs out of Chancery, who continues in 
priſon without paying his debts, | : 
A ſequeſtration muſt be returned, before any mo- Diſebarged. 
ion can be made to diſcharge it, on the death of the Bunb. 31. 
party, as to the Jands ſequeſtered, ' | 
After goods or a real eſtate have. been ſequeſtered —— 
for want of an anſwer, the plaintiff may ſtill proceed 5 — 
till he has got the bill taken pro conſeſſo, Bauab. 272. 
Where a defendant, for want ot an anſwer, has 
ſood-out to a ſequeſtration, and the bill taken pro con- 
Uh againſt him on a decreee ad computandum, the 
ourt will not diſcharge the ſequeſtration on payment 
of colts of the contempt only, but will keep it on foot 3 Ack. 468. 
3 a ſecurity to the plaintiff for the defendant's appear - 
ing before the Maſter to take the account. 
Sequeſtrators are officers of the Court, and are to Sequettrators, 


10 as the Court ſhall direct; and to account for what 
comes to their hands, and are to bring the money into 


court according to order, to put it out at intereſt, oc 
otherwiſe as ſhall be found neceſſary : and this money 
Is not uſually paid to the plaintiff, but is to remain in 4 Bac, Abr. 425. 
court til] the defendant hath appeared or anſwered, and 
cleared his contempt, and then whatſoever has been 
ſeized ſhall be accounted for and paid over to him; if 
-n 5 in whoſe diſcretion the whole is, ſhall ſo 
rect, Ws | 
Plaintiff may obtain an order for tenants to attorn 
and pay their rents to the ſequeſtrators, or for the fe- 
queſtrators to (ell and diſpoſe of the goods of the party, Bae. Abe, 
and to keep the money in their hands, or bring it into 427. 
court, or otherwiſe, as the Court pleaſes, | I 


An injundtion was awarded againſt tenants who re- 2 Ch. Ca. 163. 


: 
* 


ſuſed to pay their rents to the ſequeſtrators. 
Sequeſtrators on meſne proceſy are accountable for all | 
the profits, and can retain only ſo far as to ſatisfy 1 Vera. 248. 
ſor the contempts. 2 ‚ 
If ſequeſtrators, having power do fell timber, diſpoſe 


of 70001. worth, and only bring 2000 J. to account, 1 Vera, 161. 


de plaintiff is not reſponſible, for the ſequeſtrators are 


te officers of the Court. | 
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3909 _ SEQUESTRATION. 


Sequeſtrators in poſſeſſion, the Maſter was ordered he 01 
to allow a tenant, the ſequeſtrators to make a leaſe, and Wi order 


| 
2 Ch. Rep. 87. the tenant to enjoy. Th 


Sequeſtrators for want of appearance, after ſeizure WM of mo 

pl the goods ought to apply to the Court for further An 

Bund. 273. directions. Sequeſtrators 105 want of an anſwer, have Af 
no power to ſell or remove goods, and if they do, an Wl in pen 


| attachment lies againſt them. | . deman 
Their feet. The Court will not order a ſequeſtrator his fees, ig w 
who has made no return of the goods ſequeſtered, but A 


3 4. 594+ delivered them over many years ſince and made no Wil i be e 


demand upon the plaintiff; but if plaintiff ſeeks an WM if his 
account of goods ſequeſtered, the ſequeſtrator may ſet Wi for ſeg 
off his ſees at apy time, if be has from time to time Wl comm 

made a return of what he has ſeized, ' 

he coſts of a ſequeſſtation are taxed by the Maſter, 
Sometimes the ſequeſtrators are allowed poundage, or S E! 

2 Ath. 54% 6s. and gd. a-day, and expences, or a groſs ſym, as the l 

2 © dry 

Sequeſtration in The Court of Chancery in England may grant a 
Ireland. - ſequeſtration againſt the Jeferdant in Ireland, but not till 


4 P.\ W. . after a ſequeſtration in Ireland and nullahong returned, 
Defendant _ Upon affidavit that the defendant was gone to Hal- 


abioad, land to avoid the plaintiff's demand, and he having 


2 x Vern, 344- granted a Serjeant at Arms, and upon return thereof, 


Examination K Any perſon who clai 
pro intereſſe ſuo. 10 move, as of courſe, to be examined pra intereſſ 
10 


*TF. Fi 


4 Bac, Abr. into proof, and when, the Maſter has, made his report,. 
I the Court gives judgment upon the ſubject. 
Where goods The Court refuſed to order 11 hogſheads of cyder 
e "qr to be ſold under a ſequeſtration upon meſne proceſs. 
3.870. 73. But where the ſequeſtration iſſues for nonpayment of 
7'vez.jun. 6. money, thoygh it, be upon meſne proceſs, the goods 
3 Bro, 362, ſequeſtered may be ſo | bag bs wy 
3 Vr jon, a  Periſhable commodities, rente paid in kind or the 
natural produce of a farm, may be ſold under a ſequel 


KAN but there is. po inſtance of an order to ſell under 
© »  alequeſtration, aſubjeQ, which paſſes by title, and not 


| 2 been delivered for the purpoſe of being 
_ examined, and an order obtained for their ee 


SERJEANT AT ARMS, Sc. 391 


de order was ſerved, but no writ of execu ion of the 1 Bro. 4:4. 
order taken cut, a ſequeſtration nii was granted. 
The firſt motion for a ſequeſtration for nonpayment 
of money is aii. ante fg Rr ee 
An onger for a receiver diſcharges a ſequeſtration. Receivers, 1, 
A ſequeſtration will reach a purchaſer, who comes puchaf r 
in pendente lite, if he be a purchaſer of e in MS. LT No-. 
demand, but not otherwiſe, elſe there can be no deal- tingham. 225, 
ing with any man who has a ſuit in Chancery. 
A purchaſer of the thing not in demand; whether 
i be of land or goods, is bound by the ſequeſtration, 
bis purchaſe were after the 2/e of the commiſſion MS: L4. Not. 
for ſequeſtration, or after the date of the order for that h. 225. 
commiſſion, | | vis amt 


0 5 , « S > 
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SERJEANT AT. ARMS AND 


[Pats officer of Serjeant at Arms is by patent By Patent. 
from the Queen, for liſe. B his oaſoa!l 
bes, he has one certain fee of twelve per diem 
towed bim.) 2 4 

[His office is to bear a gilt mace before the Lord His office. 
Keeper, in going to or returning from court or parlia « f 
dent; and to execute all warrants granted againft any 
erſon, after he has ſtood out a commiſſion of rebellion ; 
o to bring up, by order of Court, any one chat is in 
cuſtody of a Sheriff or other officer, who has returned 
4cepi corpus upon a proceſs of this court, and brings 
not in the party; and to take into cuſtody any other 
perſon upon an order of this court. bio 8 6 

Said, the Court may, if there be cauſe, ſend this 
eficer- to bring in 4 defendant to appear, inſtead of LENS 
llving-a fubparna,} | 1051003 1 bog ind Von ths 
[Hie bas-ſeveral deputies ; ſome of whom are uſed [3Pz.Alm,23.] 
u and called meſſengers, (as is ſaid,) before à com- Meflengers. © 
nion of \yebeHion ; others upon or after a commiſ- i 
— of een are called by the name of their | 

ror, 9 72 „as 07 93. 980 EIT. a J 

4 A party in cuſtody of the Serjeunt at Arms, or Warden of the - 


F. Þ 


er, upon ſome contempt; prayed to be turned Test. 


nol _ to the warden of the Fleet; becauſe he lay in the 
s of the officer at ſo great aw expence; 131. 4d. 
ins i e dim; and it was granted him. / 3 24 
the Cc4 [When 


— 4 * © 
33 — 


— - 
— — _ 


oe. io Demons <tr — — by 


Fn 
— og — 2 — 
——— m ——— — — 2 


9 Atk. 570, 


1 Hur. 250- 
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 M-fenger. 


[Cl. Tut. 54+] 


fene H. Ch. 
148,9 
Mow obtained. 


rebellion is always produced, and is in the hands oſ 
it to the Regiſter. 


muſt be returned by the Serjeant at Arms, unheſs the 
1 a peer or peereſs of the realm, a member of 
the 


SERJEANT AT ARMS, G.. 


[When a'defendant is taken upon proceſs of con- 
tempt, and the Sheriff returns cepi corpus z the party 
Iying in priſon, or the Sheriff refuſing to bring him in a le 
the Court will order a Meſſenger (if defired) to take ane 
the priſoner into bis cuſtody and bring bim i) If 
[The Court refuſed to order a Meſſenger to Dur. Ale 
ham, 'which is two hundred miles or more, on the re. othe 
turn of a c-pi on an attachment; becauſe of the great 
diſtance and experſce : but faid, It is uſed to be granted 
as far as Nr.) | "wy 

[Upon an information, that J. and B. two neceſ. 
ſary witneſſes, abſented themſelves, ſo as not to be 
found to be ſerved with proceſs; a Meſſenger was 
granted to bring them in.] Bt ; 

| The next proceſs, after a commiſſion of rebellion, is 
a Serjeant at Arms; which is granted on motion, upon 
the return of non gt inventus upon a eommiſſion of rebel. 
lion, and when a Serjeant at Arms is moved for, upon 
a commiſſion of rebellion returned, the commiſſion of 


the counſel, who makes the motion, and he delivers 


Before 2 ſequeſtration can iſſue, a 2 91 iwventu 


ouſe of Commons, or an abſconding defendant 
proceeded againſt according to the ſtat. 5 G. 2. c. 25:; 
and this, that the Court may be ſatisfied, by the nv 
ef inventus. being returned by its own officer, that the 
contumacy of the deſendant is wilful, and the conſs- 
quence of his own default. | SLES 
The order for a Serjeant at Arms ſhall be drawn 
up by the Regiſter, and delivered at the requeſt of the 
Serjeant at Arms to him or his deputy, and is not to 
be diſcharged, nor the contempt thereupon, without  - 
the Serjeant's fees be paid, and a certificate under his 
hand, teſtifying the ſame: ef, en 
It was ordered, that where any perſon was in con- IH 
tempt, for want of an appearance or anſwer, or for I 
not yielding obedience to any order or decree. of this co 


Court, (unleſs for contemptuous language, or the l tit 
bdeating or abuſing any perſon in the ſervice of the nturn 
| proceſs of this Court, or other contempts of a like ſealed ; 


nature,) the Serjeant at Arms: ſhall apprebend and wg; 
bring the contemner to the bar of the court, to _—_ id.] 
1 * 7 8 | uc 


ou 
- 


ſuch eontempt; but if the contemner cannot be 
found, then to return non eff inventus, to the end that 
a ſequeſtration might regularly iſſue, according to the 
ancient uſage and practice of this court. | 
It was alſo ordered, that it ſhould be made a part of 
al orders for giving time to anſwer, or for doing any 
other act, upon the party's entering an appearance 
with the Regiſter ; that the party, when he enters x — 
ſoch appearance, ſhould likewiſe conſent that a Ser- , - hgh 
jeant at Arms ſhould go againſt him, as upon a. com- 
miſſion of rebellion returned non ef invents, in caſe of 
non-compliance. - For the reaſons for making theſe 
orders, Vide Prec. Ch. 55 3. ELIE 12 
The order for a Serjeant at Arms being drawn up, 
palſed, and entered, the clerk in court or ſolicitor | 
gives it to that officer, who procures à warrant there- 
on, ſigned by the Lord Chancellor, and at the return 
thereof certifies in what manner he has acted under 1 Har. 253. 


The return which he makes upon the back of the S*queftration . 
varrant muſt be filed at the report-office, before a ſe- 3A 569. 
queſtration-can regularly iſſue. | 
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nus The coſts are to be taxed by the clerk in court, Coty, 
the bor the plaintiff and defendant, and are according to 
r of the diſtance the Serjeant at Arms has to ſeek the 
lant WY party: and the party taken upon this proceſs muſt 
25. clear his contempts and pay his coſts before he can 


be releaſed; and, if it be in execution, he muſt be 

detained in cuſtody and brought into court, and upon 

notion, committed to the Fleet until he perform the 1 Ha. 253. 
decree, = 


wt. id —_— 


. 
\ < \ 


2 SHERIFF. 


(THE parts of his oath, which ſeem principally to Oath. 

r for concern him, conſidered as an officer of this 

thut court, ate —Too do right to all, as well poor as rich, in 

the ill things belonging to bis office Truly to ſerve and 

7 eB return all the Queen's wtits —To receive no writ un- 

_ ſealed; nor any ſealed, except by juſtices having LEN 
20" "thority to make writs unto him by the law of the IF 
ſuc | 


| [Said 
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(Said, every Sheriff is an Sfficer of this court, = 
bound to ſerve. attachments, and,othes proceſs of the 
Court directed to him.] 
May be amerced, [He may upon any neglect be amerced ; 28 for not 


[CaryRep. 109.] returning a writ, or not bringing io a priſoner by aday 

given him upon a cepi corpus returned by him.] 
[Where he had returned a por , inventus upon an 
attachment againſt one, who is a juſtice of peace, ang 
who was at the laſt quarter ſeſhons for the ſame 

loi Rep. 63, ] county, the Court amerced him. ſiye pounds. ] 
[So, for a falſe return, as where upon an attach- 
ment he returned ce; corpus. and languidus, a duces 
tecum — awarded, and thereupon he returned adbuc 


Ner- affidavit 4 made, that ada dest nei- 

ther at the time of the return or ſince, was ſick, but 

des abroad ; the ſheriff 7 mpgrred five pound; for 
bis falſe return, 

[ A Sheriff amerced for not — attachments, 

upon affidavit that they were now. returned; and deli- 

. vered to the party proſecuting, moved the Caurt to 
diſcharge the amercements, which , were not yet 
eftreated ; and it was granted. 

[Sheriffs and other miniſters ought to take no res 
ward or other thing for doing ol their: oſſice, but only 
of the King, or that which is appointed for them to 
take, by the ſtatutes and laws of s. land; and if 
they do other wiſe, it is extortion in them: and if any 
ſheriff or any of his officers, &c. Hall do any extor- 

tion, and he thereof attainted, either at the ſuit of the 
King or of the party, he ſhall yield twice as much a8 
he took, to the party grieved ; and beſides, he may be 
indicted thereof before the juſtices of gaol —_— 
or juſtiees of peace, and by them 
may be fined to the King. See the ftat. 3 E. . 4 26. 
20 E. 3. ca. 6. and 1 H. 4. ca- 11. ] 

Where a priſoner who bad been in Nemgai for 
debt and removed to the Fleet was excommunicated, 
' © the writ of exconmunicato capiends is not to be directed 
to the Warden of the Fleet, but to the Sheriff; who 


Negledd. 


Not to take any 
reward, 


B. R. may grant a habeas corpus, and thereon charge 
bim wich an excommunt. capiendo. 
"The writ of excomm. cap. is a viſcountiel writ; 1 
where the Sheriff is 4 party, or otherwiſe incapaci 
it muſt be directed to the Coroner, 


* return a mon. eff inventus, on which the Court of 


leitor? $ 
nent, c 
þ deliv 
be Cay 
But 


16 
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SOLICITOR 
(Vide Witneſs) 
[JS 2. perſon that ſolicits and manages cauſes in this Wust. 
court for ſpore.) 1 „ 

In a town cauſe be is very uſeful, if the party is His ue, 
not much at leiſure to ſolicit it himſelf, and pretty 
0 aud bave belides a good under-clerk in 
court. * 1 ö | _— 

(In country cauſes, if there be the leaſt pew or 
ſtruggle ig them, or if they he of avy moment, ſoli- 
ritors- ſeem to be abſolutely neceſſary to the good 
management of them, ] „ 19 nn. has 

( bough you pay, him ſome term fees when little 
is done; yet, if you have an honeſt dexterous man, he 
ſaves you abundantly more other ways; beſides dif 
patehing,, and often ſaving your cauſe, ] | 

He ſues out your procels, takes care that your bill, 
anſwer, intetrogatories, c. be well drawn; he ab- 
deviates your pleadings and proofs ; attends counſels, 
courts, maſters, &c.; ſees to the drawing up orders, 
deczees, &fc.z..and does every thing in your cauſe that 
5 not belong to ſome certain perſons or officers to 
No agreement made between any of the clerks or Authority, 
ſalicitors of this court, relating to their client's cauſes, | 
ſhall be of any avail, unleſs ſuch agreement or fomg 
note or memerandum thereof be put into writing, and 125 
lubſeribeq by, the party that is to be baund thereby, Cor. cn. 264.1 
re Moan Folie 

(Held, that though the ſolicitor's afſent in court to [1 Ch, Ca. 86. 
Inteclocutorigs may bind tbe client, yet it binds not 3 Ch. Rep. rg6.] 
lo wy final reference. to a determination of a private 
perſon, !] "AY FECL . 

Said, the client is bound by an agreement, or con- 
aon ſgned by the ſolicitor before a Maſter, except 
here appear fraud. or practice. Ex rel.] | A. 
- [The, Cayrs on motion. or petition. will order a ſo- Solicitar's bill, 
leitor's bill to be, taxed by a Maſter : and if on pay- 
nent, or tender and refuſal of what is taxed, he refuſes 
deliver his client's writings according to the order, 
de Court will grant an attachment agaioft him.] 

But money paid before the taxation, will not make Bill torel. 
ed pay meat of any part of what is taxed z * | 

| | ; 2 
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that ſhould have been ſhewed before, and would haye 
been allowed by the Maſtery in the taxation. ] 
[A folicitor delivered his bill, does buſineſs after, 
brings his action at law, and bas judgment; the de- 
ſendant brings error, the writ' of error is ſpent; the 
defendant prays here to have the bill taxed; and the 
Maſter taxes only coſts of this court, nothing being 
offered by the ſolicitor of his coſts at law ; the Court 
was about to order, that on payment of fifteen pounds, 
the cofts taxed by the Maſter, the ſolicitor ſhould 
deliver up writings, &c. for it was his own fault that 
he attended not the Maſter, nor charged the reſt: but 
at length, upon the folicitor's paying forty ſhillings 
coſts, the parties were ſent back to the Maſter, who 
was alſo to tax the 'cofts at law, and what had fince 
accrued, for buſineſs done in the court after the bill 
delivered. RY b pats 
2 report to be made in a week, and proceedings 
at law to ſtay.] | | | 
* [But aid, it is more regular, that the cofts at law 
be taxed by the proper officer there; and then brought 
before the Maſter.] . abc i) 
Contempt, [is December 1674. A ſolicitor was committed 
Cloſe priſoner to the Fleer, for cauſeleſsly and without 
provocation (ſave the expediting an order againſt his 
client according to the direction of the Court) ſtrik- 
ing off the hat of a clerk in the Regiſter's office, and 
[Or, ch. 152] beating bim on the head and face with à cane.] 
xecutor of [ The Court takes the ſame courſe with an executor T 
or. odr adminiſtrator of à ſolicitor, as with the ſolicitor ſolicit 
| bimſelf, for detaining writings on pretence of fei dur y 
| ; due. . tie. 1 1 teferr 
4 Bill taxed, * [Upon petition, a ſolicitor's bill was ordered to be 
| taxed; the ſolicitor moved (though it was aid be 
| - _ ought to have petitioned, becauſe the matter came i 
by petition) to diſcharge the order, upon affidav 
that there had been a running account between the 
client and him, ſome of the money being lent, 2008 © 
| ſome for buſineſs; that an account of the money bag ticular 
been given; and that the reſt for buſineſs was as p ke 
the item in the ſolicitor's book, which had bee client 
ſhewed the client; and the whole account had bee 
agreed to and figned, and the vouchers' delivered up 
and ſo prayed that the account might not be fiirrec 
Gs.; but the Court was ſo far from diſcharging ® 


orde! 
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order, chat it ordered it ſhould ſtand, and the ſolicitor 
to pay the coſts of the motion, out of what ſhould be 
coming due to him: and ordered the vouchers to be 
produced before the Maſter upon oath.] | 
[A plaintiff having a decree for money, his ſolici- Solicitor to pay 
tor without order from him, received it. The plain. f. 
tiff, not knowing th's, proceeds. On complaint, the 
ſolicitor was ordered to pay back the money with in- Ia Ch. Ca, 33.] 
tereſt, coſts, and charges. ] | 
[No Maſter's or examiner's clerk is to be concerned Maſter's clerks, 
in the managing or ſoliciting any cauſe, under pain of (or. Ch, a6.) 
ſuſpenſion and commitment. ] = 
A man may have a bill for fees due to him as Bill for fees 
ſolicitor, if for buſineſs done in this court: and fo he ern. 203. 
way, where the buſineſs is done in another court, if it 
relates to another demand which he makes in this 
court, p . 
To ſuch a bill however, a plea of the ſtatute 3 Jac. Star 3 Jac. c. 6. 
t. 6., that the plaintiff has not ſigned his bill, is good. - Eg 
Demurrer, to. a bill by an executrix of an attorney, 3% fer Jo 8 
to be paid his bill for buſineſs, allowed; as there is 3 A k. 740. 
remedy at law, 2 Geo. 2. cap. 23 f. 22. e 
Upon an attorney's or tolicitor's appearing to be e 
guilty of a groſs neglect, the Court will order him to 1 B. . 593 · 
pay the colts. | 
Where a ſolicitor has been negligent in managing a 
client's buſineſs, this Court can grant an attachment 3 Alk. $68, 
againſt him. | 
The Court ordered an affidavit of the plaintiff's own Imperticeace ia 
ſolicitor's, which was made in the courſe of an in- * | 
quiry before the Maſter, about his bill of coſts, to be 3“ 
referred to the Maſter for impertinence, 
An attorney or ſolicitor ought not to take a bond dend from 
from a client for ſervices, but if a client will give him 1%. 
one of his own accord, it is not abſolutely void, — 22 * 
If an attorney or ſolicitor, pending the cauſe, gets : 
from his client an extraordinary ſecutity for the pay- 
ment of money, it will be ſet aſide without any par- 
ticular evidence of impoſition ; he is not allowed to 
take a preſent without a bill brought in, though a 2 Ves. 860. 
client may be generous, and give more than the bill. 
An attorney or ſolicitor, cannot take a bond from a 8 
client for unliquidated cofts, notwithſtanding ſuch 
bond, and a mortgage has been given, the coſts may 
be taxed, and upon payment, the attorney to te - con- 
vey, and the bond to be delivered up, . 
A 
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4 Bro. 351. All courts will protect their ſuitors, and attornies 
- —_ 102-199 cannot act with reſpect to the parties for whom they 
hg ate concerned, as others may do.. 
Lien. A country client employs an attorney or ſolicitor in 
2 P, W. 460. the country in a cauſe in Chancery, the ſolicitor em- 
ploys a clerk in Chancery, the client in the count 
pays his ſolicitor, who does not pay the clerk in Chan- 
cery ; the client not bound to pay the clerk in Chan- 
cery; but if the latter has any papers in his hands, he 
| may retain them, | SIR 
Lien, A clerk in court who lends money to a ſolicitor, 
— +, is not entitled to detain client's papers as a pledge. 
. A ſolicitor, who is in diſburſe for his client, has 2 
right to be paid out of a duty decreed to an admini. 
ſtrator, and a lien upon it, before the creditors of the 
deceaſed ; nor can the adminiſtrator controvert this 


3 Alk. 220. rule by inſiſting on applying the aſſets in a courſe of 
3 adminiſtration; for ſolicitors have a lien on the fund, 


and alſo on the eſtate recovered in the hands of the per- 
ſon recovering it, but not in the hands of the heir. 
Upon an act of bankruptcy, by lying two months 
in priſon, joint and ſeparate commiſſions iflued ; the 
2 Ves. jun. 285. former being eftabliſhed, the latter fuperſeded, the 
| attorney employed by the bankrupt, and in ſuſtaining 
the latter againſt the former commiſſion, has no lien 
upon papers delivered by the bankrupt after the arreſt: 
upon petition by the joint-creditors, he was ordered 
to deliver them up. | =, 
The Covrt will order a folicitor's bill to be taxed, 
though he has a mortgage to ſecure the payment of it. 
A ſolicitor having taken a judgment of his client 
0 for 400 J. whilſt the cauſe was depending, and alſo 
ſeveral extraordinary charges appearing in his bill; 
2 Alk. 295 298. Lord Hardwicke, though the bill had been adjuſted 
_ © and allowed 17 years ago, ref the bill to be taxes, 
and ordered the judgment an 
delivered up. Ft | 
Solicitor's bill is now ordered tobe taxed, upon the 
client's ſubmitting to pay what ſhall be found due, 
without bringing the money into court, as had uſed 
2 Vez. 451. . to be the caſe, * 
Secrets of client, An attorney, on ſale of an eſtate, not diſcloſing to 
1 V.. 96. the buyer an incumbrance, is liable to make ſatisfac- 
; tion; as it is not diſcloſing the ſecrets and circum» 


ſtances of his client. 
. An 


Bil raved. 
2 Atk. 29. 


er ſecurities to be 


attor 


Ne 


An attorney admitted as a witneſs, muſt diſcloſe 
acts done in his preſence by his client, as execution 


[ 
" _—W, NW ay ©, | 1 
SUBP ENA. 399 WL 
| | 
of a deed, &c. 3 not. private confidential converſation 2 Vez. jun. 189. | 


with him, as reaſons for making it. | [1 | 
Where a, ſolicitar has been guilty of malpraQtices, Micondudt, 1 
he may be degraded by applying to ſtrike him out of * A. 773. ji 


the roll of ſolicitors. © N 
If an attorney makes an engagement to pay money Where liable t» 
for his client,” but without his client's authority, the n- ments for 
attorney is himſelf liable, 3 F. W. 277. 
Notice of motion given by one not aflowed to act as Ne. 
a ſolicitor, not good. 3 F. W. 104. 
Though a country attorney acts by an agent in Notice to folici- 
cauſes in this court, yet he is to be conſidered as the tor. 
flicitor, likewiſe, though he reſides in the country, A 37. 
and what is known to him, is notice to his client. | 
An attorney, who was concerned in a fraudulent Fraud. 
bankruptcy was committed, | fp TG 
A ſolicitor was ordered to pay the coſts, where he Coluf.n. - 
colluded with any of the parties againſt the others, * Ves. jun. 196. 
and has deen directed to ſhew cauſe why he ſhould not 2 Ve. jun. 404. 
be ſtruck off the roll, 
An attorney, though a bankrupt, may practiſe. B. agrupt. 


| 2 Vez-jun. 68, 
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(JS a mandatory writ or proceſs directed to one or What, 
more, requiring him or them to do ſomewhat, 
ind it is generally ſub pena centum librarum (or other 
ſum); or ſub periculs- incumbente; from which words 
of ſub perna it has its name. Yet other, like manda- 
tory writs, have the ſame name, though theſe words 
are not uſed 3' nor are they ordinarily any thing but 
in terrorem. ] | 
[None that ſhall counterfeit a ſubparna, ſhall be per- Counterfeiting 
I write under or for any clerk of the ſix clerk's ſubœn. 
once. en, x 1 — 
No clerk or other ſhall appear on any counterfeit [Or. Ch, 85.] 
ſalpæng.] unte 1 2 . 
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Toth. 2. 


Where there are 
more names 
than one. 


Oaly three 
names in one 


ſobpœna. 
Px. Alm. 2, 
Security to ſa- 


3 tief coſts. 


Hind. 76. 


4 Toft. 34 


Bill filed before 
ſubpœna iſſues. 


S UBPENA. 


Subpæna ad Reſpondendum 
[35 the firſt and leading proceſs of this Court, in 
ſuits by Engliſh Bill, by which the party defend. 
ant againſt whom the n is ſummoned and 
required to appear at a time to cone, and anſwer the 
complaint, under a certain pain.) Fl 
[ To each ſubpana ad 9 containing more 


names than one, there is for each name more, a label 


.. or ſmall piece of parchment, containing the plaintiff's 


name, and the name of one of the defendants, and the 
day of appearance, c.] wo roy | 
There ſhall not be above three defendants? names 
in one /ubpana. But as huſband and wife are gc- 
counted but one perſon, ſo their names are accounted 
but as one, ] | Bi 
[By the 15 H. 6. ca. 4. LA is not to be 
granted till ſurety be found to ſatisfy the defendant his 
damages and expences, if the matter contained in the 
bill cannot be made good. But it is now otherwile 


ptactiſed; though ſometimes ſecurity in the ſum of 


401. is ordered, if the plaintiff lives, or is going be- 
yoad ſea. ] 

[By the opinion of two Judges, the ſurety men- 
tioned in the ſtatute ought to be an obligation from 
the plaintiff, J 
[ Heretofote, the ſubparna was not ſued forth till 


the bill was filed; though lately it-might- be. But 


no by act of parliament, the bill muſt; be firſt filed, 


Return, 
# 


3 Toth. 2. 
C. A, 43%» 


Affidavit, 


except in certain caſes. Jide Bill.] | 

[If this /ubperna be made returnable in term, it may 
either be on a certain day of the month, or upon the 
common return days; as à die Paſthe pros futur in 
unum menſem, where the feaſt day is not come; @ dit 
Paſche in unum menſem prox* futur, where the feaſt is 
already paſt; or on a certain day after any of the 
uſual returns, ] | 

{In vacation, upon affidayit/that the defendant lives 
in London, or within ten miles of it, a ſubpana maj, 
upon petition or motion, be had returnable immediate] 

[Said, the affidavit muſt name the place where be 


A [This 


* 


[This proceſs is not iſſued againſt a baron or peer Agaicſt vhm 

j# the realm, till after a. letter directed to him by the ies. 

Lord Chancellor, acquainting him that there is ſuch 

z bill filed againſt him; and defiring him to order an 

pes rance to be entered at a day therein prefixed (the 

in of the return of the ſubparna, if there be other de- | 
adants) ; which if he neglects to do, then on mo- 2 H. Ch. 4. 
b, Cc. a ſubpœna iſſues againſt him.] | Alm. 3.] 

If he appears not, c. upon the ſub bœna, an at- Appearance, 
— iſſues.] a / | IToch. xg.} 
So, if upon the letter he appears, but anſwers not Attachment, 
due time, an attachment iſſues, which upon the | 
ater only it could not do; in tegard no Great Seal [Fr.. H. Ch. 4. ] 
ſeen, and ſo no contempt, ] | | 
[Theſe letters are but of courteſy, and (aid to have Letter miſſive. 
zun 16 Elia. ſince when there have been alſo letters 
audiendum judicium; but it is no matter of excep- 

n, if a ſubpæna ad autiendum fudicium be ſerved, Ibid, 3. 


d no letter ſent.] | | 
[As to the ſerving this proceſs ad reſpondendum; if Service. 
e be but one defendant, you muſt deliver the writ 

the party bimſelf, or leave it with one of the family (Or, Ch. 94.] 


vice Nis dwelling-houſe or place of reſidence. ] 
of WI {lf there be more than one defendant, deliver to 
be. n label or note of the contents, (viz.) the court, 


day of appearance, and at whoſe ſuit, at the ſame 

wing the writ under ſeal; and deliver the writ 

* laſt, or leave it at his houſe or uſual place of Ibid. 

[0 ſhewing the ſubparng at his dwelling-houſe, to 

viſe or ſervant, and leaving a label of the ſubparria 

2 of = day of appearance, &c. is ſaid to be [i Pr. Alm. 53 
N ier vice]. T7 e ; 

llt is held good ſervice to leave the ſabpena hanging 

the door, or put in under the door, or by the win- 

of the houſe where the defendant ordinarily dwells 5 
des. But this is where it is preſumed the ſub». 

comes to his hands afterwards, or he bas notice | 

, or that he might probably be in the houſe at the | 
and neither he nor any of the family would be 2 Vern. 36% 
Oc.) Zut if it be ſometime, as a year, ſince he Frec. Ci, 99. 
be houſe or lodging, the ſervice is bad. 

ud, hearing the detendant own that he was ſerved Service, proofof, 
L the ſubparna, is good evidence to prove ſervice, Ia To. 6. J 
b affidavit, that be ſaw ſuch an one ſerved with the f. % 473. 


h : 
# « 
1 
1. 
1 
x 
2. J 
| {A 
* 1 
1 
1 
14 A 
9 


131. 


Dd | [The 
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penat. forging ſubpanas were, on affidavit and examinati 


| los. Ch. $6.] Fleet.] 
Contempt. [For a contempt of not appearing upon 3 ua 


Sat. 4. By the ſtatute ' 4 Aan. c. 16. no ſul pana 


service. [The Court, on affidavit that the defendant was 2b. wi 
ſented from his lodgings and could not be found, o. bill 

dered the leaving of the Kay at * laſt abode to yl (cx 

| good.] con 
I And, this is an 1 25 or whi 

Service party [Where the de — bs a bill pending in th; an 
abroad. court, or a ſuit at law againſt the complainant, an date 
* the now defendant is not to be found or heard of, or ide 
bdeyond ſea; the Court will, on motion, order ſervic bill. 

7 Ch, Cs. 67, on another of the parties, the clerk in court, or tt Al 
r. +523 attorney at law, to be good ſervice, * of th 
Seivice ufen {| The Court, on motion, ordered the leaving of e fil 
Fals. ſubpana with the turnkey of à priſon, to be good ms 0 
vice on a priſoner at large there A, 

'- _ - [If thedefendant be à priſoner there (adus) I fo in the 

| poſe) ſo to leave it, is ſaid to be good | ſervice without in cert 

Previous motion] conter 

| Service baron [ Wbere the buſhond n ſerved, bath notice t A / 
ene feme» the ſubpena is againſt his wife too, "it is good ſerv inf 
for both; and for want of an appearance for the wifi it, be 

| [Cory Rep 92. an attachment may iſſue againſt both.— But ſaid, 3 A , 
ot. 11. 13-] cannot ſerve the wife without the huſband.] be ſan 
Service. [This proceſs muſt be ſerved before noon (at fuſs If th 
(Px, Aim. a] theſt) of the day of appearance.] * | 00 the 
| [Service in the night is good.] and ſer) 


{The plaintiff ſhewed the defendants A it but e 
not deliver him a note of the day of his appearar 
here; nor did the ſame appear by the label, or any ot 
writing; and the defendant appearing, found no di 

; the Court ordered the defendant good coſts in ˖ 
[Cary Rep, 53 ] pling for ſuch ſerving? 


Forging fobs © [15 January, 15 Cari 2. two pies concerned 
before the Maſter of the Roy; committed to 


af reſpondendum ; or, having — for not anſy 
ing; there goes of courſe, an attachment.) 


c. 26. other proceſs for appearance ſhall iſſue till after 
bill is filed with the proper officer, and a..certib 

thereof brought to the ſubpana' office, except in c 

of bills for injunctions to ſtay waſte; or ſtay (ui 

law commenced ; and although ſolicitors, through 

norance or inattention, frequently ſue out and 


SUBPOGNA _ 403 


this writ before the bill filed, taking care to file the 

bill on the return-day; yet that practice is irregular Hind. 97. 
(except in the caſes mentioned in the ftatute) and the Bills not to be 
complainant does it at the riſk of coſts; to prevent *2'<dated. 
which the fix clerks uſed to antedate the bill: but by 

an order made by Lord Clarendon © all bills are to be 

lated the ſame day they are brought into the fix clerks” 
office, and no fix clerk to preſume to antedate any Ord. Ch. gz. 
W955 | | reaps 420 


And if defendant be -ſerved, and before the return Coſts, bill aot 
of the writ, he inſtructs a clerk to ſearch if any bill being filed. 
te filed, and it appears that no bill has been filed, he Hine. 77. 
nay prefer coſts, unleſs-it be an injunction cauſe, 

Af out of this court * made returnable Where return- 
nthe Mayor's court, or in the Chancery in Jreland 1 1 
ncertain'caſesz but then no attachment iſſues here for 4006. 
contempt, ' | 

A ſubpena returnable immediatt, may be made out Returnable im- 
zunſt an officer of the Court without the uſual affida- media. 
nt, becauſe he is preſumed always to attend, _ A 

A may be made returnable and ſerved on Hind. 80. 
be ſame day it is ſealed: k — 
| If the ſulpæna be againſt huſband and wife, ſervice gi. 
in the huſband is good ſervice on him and his wife, 

id ſervice on the wife is good ſervice on the huſband, 
# the body be left with her under ſeal at the huſband's 


ace of abode, becauſe it is preſumed to be ſufficient Hina. 84, 
oi uce to the other; but leaving a label with the wife 
no die been doubted if good ſervice on the huſband, 


No proceſs can be ſerved on a prifoner committed Service upca a 
be ſuit of the crown without leave: but Lord King Poe: 
wing been one of the commiſſioners before whom Mo. 257. 
e priſoner was tried, made an order that the keeper 
Newgate ſhould admit a perſon into the priſon - 
** him. 13 . 20 * 
upon à copy ſerved, an writ ſhewn, 
ron ſpeaks pe Mowers Þ words before he knows 8 
contents; or from what court it iſſued, it will be 6 Mod. Ca. 43. 
If the contempt be by abuſive actions, as beating or How puniſhed, 
ing the perſon who ſerves the procels, the offender Ord: Ch. 116. 
Ul be on motion committed upon an affidavit thereof, 
eis dees. ä 
ough Wi of contemptuous words he ſhall be committed How puniges. | 
and on the affidavits of two perſons, without further 3 0b, Rep. 4. 
K. : . Dda examina= _ ; 


Ord, Ch. 116. 


Counterfeit ſub- A counterfeit ſubpœna does not oblige; and who 


Barnard, Chan, 


2 Atk. 214. filent, not mentioning any penalty for diſobeying i 
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examination: and 2 ſingle affidavit in ſuch cafe is 
ſufficient to ground an attachment, upon which he 
ſhall be examined, and if the miſdemeanor be confeſſad id 
or proved, be committed. And if he ſhall not de. ! 
thereof found Fung; ſave. by the oath of the party, bee 
who made ſuch affidavit, he ſhall be diſcharged, but b. 
without coſts in reſpect of the oath made againſt him, 

Contemptuous words were ſpoken of the ſubpæna, and 
the perſon ſerving ſeverely beaten, yet, thele faQts being 
proved by one witneſs only, the Court would no 
commit the contemner, but made a rule upon him te 
ſhew cauſe why he ſhould not ſtand committed. 


ſoever ſerves it, if he knows it, miſbehaves himſelf, 2 

and an attachment will go againſt him. our d 
Member of par- If the deſendant be a member of the Houſe of Com ld, 
mons, an office copy of the bill, ſigned by the properfii 80. 

fix clerk or his deputy, muſt accompany the. writ 4.8 

and may be ſerved perſonally; or, which is more con ar 

venient and moſt uſual, by leaving the ſubpœna unde jg 

ſeal, and a copy of the bill, at the defendant's dwelling WM... 

houſe, or place of reſidence, with one of the family. , 

Members of either houſe of parliament are no /ul 

obliged to pay for or take out any other copy upor ths 

their appearing thereto, ME Ae? 1 1 

Ik a bill be filed againſt a corporation, the proce LON 

; muft be ſerved upon ſome one of its members. wy 
Defendant abs In caſes where perſons have withdrawn themſel 90 ls 
beyond the ſeas, or otherwiſe abſconded, to avoid the . 90 


proceſs, of the Court, the Court may fix a day fc 7 
their appearance, to be inſerted in the Gazeite, and mple. 
publiſhed in the pariſh: church of the defendant, and gh 
poſted in ſome public place, and the defendant no 


; | y 1 
appeariog, the bill may be taken pro confeſs, Jide 


Appearance. | | F 

d H.rdwicke was of opinion, that it was 10 
ſufficient ro make an affidavit that the party making 
It tat informed and believed that the defendants wit 


* 


- drew themſelves into Ireland, to avoid being fer 
with the proceſs. of this Court, but it muſt be ſet fort 
by whom the party depoſing received ſuch inforn 
If the miniſter of the pariſh prevents an order pui 
ſuant to the ſtatute being publiſhed, as the 2d 


luring t. 
a dence 


| 6 
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Lord Hardwicke was of opinion that ſuch miniſter ig 
indictable. 5 
The ſtatute omits the caſe of a defendant who has Where defend- 


wpearance, and avoids the | proceſs of contempt. Hind, go, 
Phintiff-in ſuch predicament is left to the ordinary 

nethod of iſſuing proceſs to a ſequeſtration, and hold- 

ing the lands ſequeſtered; for defendant muſt have 

peared or been in cuſtody before a decree pro con- 

{ſs againſt him can be made: all that the Court, can 

&, is to grant an injunction grounded upon ſuch ſe- 
weſtration. eV 

9uere, whether a ſubpoena can regularly be ſerved Served abroad, 
wut vi the juriſdiction ? Vide Burke v. Lord Macdo- H n 90. 

u, Michazlmas 1780. Jure alſo, whether à fo- 
rigner can be ſerved in a foreign country. Prec. 

Gb. 83. 

Defendant reſiding abroad, authoriſed Turton and Where defend- 
lummerton, two attornies, to receive a ſulpœna for int itabroud, 
tin, aud to enter an appearance; plaintiff filed his 

il, and applied to Turton and Summerton to accept 

he ſubpæna and appear, which they refuſed to do, and 

31 would not compel them. Willings v. Loman, Hind. 91. 

1 1781. 

Defendant lived at Epſom, and being a barriſter Subpena return · 
kd chambers in the Temple, but had little or no bu. die im ncaiale. 
* lueſs. A ſubpœna returnable immediately was moved 

, upon an affidavit, ſtating that the defendant's place Hil. 1787. 
* i abode was at Zp/om, but that he reſided in the Hind. 92. 
, lmple. Motion retuſed, 2s it did not appear that his 


- = Jace of abode was in the Temp'e. . 
— ao Defendant, who was a member of parliament, had 
2 thouſe at Southampton, but no town reſidence, was 


ned with a ſubprena returnable immediately in London, 

tafriend's houſe where he was upon a viſit. Defend- | 
nt moved to ſet a ſequeſtration aſide, which had been Riad gz. 
warded for default of appearance, on the ground of | 
negularity, he having no place of refidence in town: 


dember of parliament, whoſe duty it was to attend pany v. Sir Tho- 
wing the ſeſſion, had no reſidence in town, and the u 10 
lidence above ſtated was confidered ſuſſicient. 8 
Defendant having a town reſidence and a country In a town cauſe, 
dence, a ſubpœna retiirnable immediate was ſerved, Appewronce. 
lying the body W r at her houſe in town, Hind: 92 


teen ſerved with a ſubpœna and neglects to enter his aut dees not a 


notion refuſed, as the Court could not believe that a ps tdi Com-. 


mis Rumbold. 


\ 


*% 
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ſhe being then at her country reſidence, above ten miles 


from town; ſhe appeared gratis as in a town cauſe, 
and obtained @ commi//'on to take her. anſwer, and fix 
Earl of Leiceſter yy2ebs time to return ii. Upon motion by plaintift to 
—_ ſet aſide: the order, Lord Thurlow ſaid, that her ap- 
Tears arance gratis as in a town cauſe did not make it ſo, 
| and refuſed the motion. 
 Counterfeiting A clerk in Chancery was committed for, ſending 
the Great Seal. writs into the country with ſoft yellow wax upon 
them, without being ſealed with the Great Seal, A 
12 Mod, 355. high miſdemeanor next to counterfeiting the ſeal; and 
he was bound in 1000/., with two more in 5001, each, 
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/ 


for his appearance, / 
Service. Infants Where infants are parties, and the mother ſecrete 
3 Ack. 70 them, ſo as they cannot be ſerved, a ſervice upon 
| the mother is ſufficient, as ſhe is the natural guar- 
dian. | : 
On an amended bill it is not neceſſary to ſerve new 
on the original defendants, | 


" Amended bill, 
1 Ves. jun. 51•f 


- 


| A Subpena for Coſts, 
This proceſs Mos, 
OR not putting in a bill ;] 
[F [For 12 rW 2 inſufficient anſwer ;] 
| [And, upon an irregular proceeding ; or ſuch 
like.] 1 5 
llt muſt be perſonally ſerved; becauſe the coſts 
are to be demanded by and paid to the party, or him 
that ſerves it.] NE | p 
[But where affidavit is made, that the party to 
whom the ſubpæ na is directed, is not to be found; 
- the Court, on petition or motion, will order, that 
leaving it with his clerk in court, or as the Court 
| ' ſhall ſee fit, (as at his laſt place of abode,) ſhall be 
Ion Ch. 54] good ſervice. ] e MY | 
| [If the party for whom the ſulpœna is, ſerves it not 
himſelf. The bearer, (viz. he that ſerves it) mult 
have a letter of attorney or other ſufficient authority, 
to demand and receive the money.] Gd vil n [Upon 


cot 
duces te 


les 
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[Upon affidavit of due ſervice, demand and refuſal Attachment. 
to pay, an attachment iſſues, and ſo further proceſs of 
contempt, as in other caſes, ] | 

[Oath, that the party confeſſed he was ſerved with 
his proceſs, and had not paid the coſts, was held Cary Rep. 261. 
ſufficient. ] | | 5 | 


A Subpæna to make a better Anſwer. 


IT. may be, and commonly is, returnable imme- Return 
diatè.] | , 


[It may be ſerved as ſubpœna ad re, m; or Service, 
it may be ſerved by leaving it with the clerk in court. [© Tut. 36.] 
0. 29th Ofober 1683. ] 


[Said, if there be eight days in term from the time 
of ſervice ; the defendant muſt take à dedimus, or an- [1bid. Cl. Tut. ] 
er in eight _ after ſervice. ] 

[The plaintiff may at his election have one ſubpœna 
for coſts, — another for a better — upon the 
former inſufficient one; or one /ubpwzna for both the (Px. Alm. 10. 
toſs and a better ariſwer. ] q Fe: Fon. 11.) 

[Upon a ſubpzna to make a better anſwer, the 
_ is to appear and anſwer, as on the firſt (Ps, Alm, 1:.] 
ſubpena. ba MS : 

lf he appears not thereon, but ſtands out all con- Proceſs return- 
kmpts, ſuch proceſs and proceedings are uſed, ag wle immediate, 
won the firſt ſubpœna to appear; but all ſuch proceſs 
ire to de made returnable immediatè, and ſerved on 
tte clerk in court, till the party proſecuting arrive at 
lich proceſs of contempt, as he was at before, O. C ei. Tut. 36. 
2g Ofober 1683.) 


* | — — ; - - | 


Subpana duces tecum. 


K lo called from the words of the writ, which What. 

commands the party to appear in court ſuch a day, | 
ces tecum, a deed, or writings, Cc. confeſſed by his 
Ddz anſwer 


RH - 
—— ———k—k—ä— — — 


— — - — 4 _ 
1 A —_ 8 2 2 8 - 1 
* * * = — — 
= << — —— —— . — — 


What, 


Toth. 15. 


Toth, 20. a 
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anſwer to be in his cuſtody; or to ſnew good cauſe to 
the contrary. .. | 
Sometimes it is general, for all writings touching 
ſuch a matter.] 162 N 
[Sometimes ſuch writ is granted where the defend. 
ant confeſſes money in his bands, and offers to pay it 
into court, or the Court orders it to be paid in.] 
[This writ muſt be had upon motion and order.) 
[It is to be made by the clerk of the ſubpœ na office 


on] .] : 
fk is to be ſerved as a ſulpœna to an anſwer.] 
[ Note, all this is now commonly done by order, on 
motion; and this writ is little uſed, ] 
Vide Writings, Order. 


5 


Subpæna to rejoin. 
[ JT requires the defendant to anſwer the plaintiff's 

. replication; which if there be occaſion to do, 
(which is but ſeldom) it muſt be done in eight days.) 

[It muſt be ſerved as a ſulpœna to anſwer. ] 

[If it iſſues before the replication is filed, and the 
replication be not filed before the return thereof, | 
ſhall be of no force; and the party on whom it is 
ſerved ſhall have the ordinary coſts taxed.] 

[If the defendant has demurred and diſclaimed, andi com 
made no other anſwer; and the plaintiff replies and 
ſerves him with a ſubpeng to rejoin ; he ſhall have 
coſts for the unjuſt vexatian; , for. the plaintiff cou 
not regularly reply, nor call the defendant to rejoin] 

[If this proceſs be not ſerved before hearing, the 
plaintiff will not have the benefit of the proofs in the 
cauſe, which is not now at iflue, but ſtands upon bi 
and anſwer only.] | 
| [Upon the return of this proceſs, the complainan 
may give the defendant a rule to rejoin by that di p 
ſevennight ; by which time, if he does not rejoin, . nes 


ſhall loſe tbe benefit thereof.) Yide Rejoinder: te 
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Subpæna ad Teſlificandum, 


( PP moſtly uſed to call witneſſes before an examiner What, 
in town.] Vide Hind. 326. X 
It is, (I think) to be perſonally ſerved.) service. 
65 is ſometimes uſed to bring them before com- When 

miſñoners on a dedimus in the country. For though 
ſuch commiſſioners ſay the commiſſioners ſhall call 
witneſſes before them, and they often do ſo; yet if the 
witneſſes appear not on ſummons, (which is by note or 
ticket under the hand of two or more commiſhoners, ) 
no attachment lies againſt them: they are in no con- 
2 z no writ being directed to them, nor the Great 
Seal ſhewn them.] 


[If reaſonable charges be not given or tendered the Charges of wit. 


witneſs, he ſeems not bound to appear; for in ſuch nfs, 


eaſe an attachment for non-appearance was ſuperſeded. ] (7. H. Ch. 163. 


[It is certain, if the witneſs inſiſts on having his 
eharges in band, and reaſonable charges are not given 


or tendered him, he is not bound to appear.) 


[Said, if a commiſſion is loſt to either party by the Commiſfion 
non · appearance of witneſſes ſummoned, a new com- lot. 
miſſion 1 deſired) will be granted on oath of the [1 Pr. Alm. 19.] 
matter. 5 | | 

(Where a witneſs refuſed to be examined before Witneſs refuGng 
commiſſioners, the Court, upon motion, granted a *9 be examinea, 
. for him to be examined in court, at his own | 
colts ;, and this is ſaid to be the uſual way of dealing (ci. Tut. g.] 
with ſuch witneſſes. 1 by. * 

If a peer be a wi my Lord Chancellor's letter [l. Tut. 15. ] 
goes to him, before a ſubpæna iſſues!] Le mice. 
\-{Heretofore, it was uſual to grant a ſubpena to 
witneſſes living out of London, and the juriſdiction of 
the Lord Mayor's court, to teſtify; but ſome abuſes whea uſed. 
of this proceſs happening, it is by an ancient order | 
appointed, that this proceſs ſhall not iſſue for a wit · | 
neſs's appearing before the Mayor of London, without Pr. H. ch. 114. 
the Lord Chancellor's hand thereto firſt had, n 

It is likewiſe- uſed to compel the appearance of a Wheh uſed, 
witneſs to prove a deed, &c. vivd voce at the hearing, Hind. 37% 
and then the return ſhould be the day on which the 
cauſe is ſet down to be heard: this proceſs ought not 

to 
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to be applied for, till the fobpena to hear judgment 


is ſerved, and an order to examine vivd voce at the 
_— ſhould be Nr obtained- 


5 a 
-* 

a 1 
% * 39 # - " 


eulen ad and endum Jas 


WANN the owls is texdy for hearing, rhis' pro- 
ceſs is to be ſued out on note in writing, under 
the hand of the Regiſters or their — deputies, of 
| the day the caufe is ſet down for hearing.) 

Return, [Said, it muſt be made returnable, (7 (5. c.) ad effen- 
dum in Can” ad audiendum Judicium, & e. ſome days 
before the day of hearing, except in the beginnin of 

| the term, when the time will not bear it. And on 
fem. Sol. 33, the back of the writ muſt be 1 down the _ Gy 

36) appointed for hearing.) 

Service. , [It is to be ſerved perſonally, or left with one of the 

. | houſe or family of the party. If above twenty miles 
from London, it muſt be ſerved fourteen days excluſive 
before the time to hear judgment, except in the ſhort 
vacation betwixt Eafler and ew ms; and then 

pots Ch. 96] ten days.] 
{If within twenty miles, it muſt: be ſerved ten days 
before the time to hear judgment; ſave in the ſhort 
| — 2 when it needs be ſerved only eight days 
before 
Service, proof ol. [Producing the e ſubprna at heating has been held a 
| proof, primd facie, of ſervice, though there was no 
_ affidavit of it. 
[When other or further proof is required, the oath 

Loi. Tot. 6. J of one witneſs is ſufficient. ] 

Service on fol'- Motion, that ſervice of ſubpæna to hear judgment 

citor, on a perſon who aQted as ſolicitor for defendant might 

| de good ſervice; the clerk in court not being to be 

a ves 23. found, nor any one attending at his office, nor the de- 
fendant, granted; a copy of the order being alſo left 

E at the laſt place of defendant's abode. 

lafont. Where an infant is defendant, the ſervice of this writ 

sP.W.643 muſt be on his guardian, not on the infant, 


11 


it 
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Subpæma to revive 
(Vide Bill of Revivor) 


411 


[SUES upon a bill of revivor, and is to be ſerved When it ide. 


as a ſubpœna ad reſpondendum.] 
[Upon the defendant's appearance 


the ſuit will be Cauſe es. 


revived on motion; if they, by anſwer or otherwiſe, 


do not ſhew cauſe to the contrary ] 
[So if the defendant do not appear, (w 


the bill of revivor requires no anſwer, he may forbear 
without contempt, ) then eight days after the time of ap- [3Px-Alm. 28.] 
pearing and anſwering is out, the cauſe ſtands revived. ] 

Although defendant appeared and anſwered the Decree pro con- 
original bill, it he cannot be found to be ſerved with Yay vl 6 


proceed under 


65 K feſſo. 


Subpæna ad faciendum Attornatum. 


8. where a cauſe, before decree is perſected, When uſed. 
has depended more than a year without proceed. 

ings, this proceſs ought to iſſue to the defendant be- 

fore the plaintiff proceed; becauſe the warrant of 
attorney is determined: it muſt be ſerved as a ſubpena 


—— ] | 

If the party's clerk in court be dead, no proceſs 

can be taken out againſt the party, until he has ap- 

pointed a new elerk in court, and a ſubpæna ad faciend. X 
attorn. muſt be taken out for that purpoſe, becauſe till 1 P. W. 420. 
then the party is not in court. 5 


'W 


Service of this proceſs is good if left at the houſe. | Servies, 


2 4 <4 a> x * * 1 
— — C 
0 


Subpæna ſcire facias to revive. 
HERE a decree is egrolled ; and a party 
or a female plaintiff marcies, or that there 


ſubpzna to anſwer a bill of revivor, the plaintiff muſt 2 Bro. 127. 
5 Geo. 2. to have the bill taken pro 


[Weſt b. 36. 


Ibid, 


dies, In what erstes, £8 
have [1 Px. Am. $5» 
been 
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412 SUB N A. 


3 Pr. Alm. 17, been no proceedings on the decree for a year; the de. 
66, 7. cree and proceedings muſt be revived by this proceſs, 
e Though in caſe of a decree enrolled, a revivor by bill 
hath been allowed good.] 81 ä 
[And it hath been ſaid, where you can revive by 
this proceſs, it is in your election to do it either by 
this proceſs or by bill. But where, after the decree 
there have been proceedings, as aforeſaid, which cannot 
de revived by ſubpena; it is ſure you may do it by 
[> ch. Rep,67.] _ | 
By whom.” { This procels can be ſued only by the parties, or by 
their privies in blood, as heirs; or in contract and 
[* Px. Alm 46. j repreſentation, as executors and adminiſtrators, }. 
How obtaives, [It is obtained by petition, or motion of courſe. ] 
Sies [The manner of ſerving it is, as of a ſubpæna ad 
lor. Ch. 9%, re/pondendum.) | 25 
I said, it muſt be ſerved two days at leaſt before the 
return, } en 
Decree revives, [If no cauſe be ſhewn to the contrary at the return, 
the decree will, upon affidavit of ſervice and motion, 
be ordered to ftand revived, niſi, &c.] 
- Cofts, It is revived without coſts to the other party.] 


| By bes. No aſſignee or other perſon, than as aforeſaid, can 
Per Alm-46.] have this proceſs ; but muſt bring an original bill. ] 


[Said, if an entire ſum be deviſed among younger 
= children to be raiſed out of lands, and —— 
Lax. Alm. 36.] one of them cauſes an abatement ; there muſt be a 
revivor before any ef them can have the fruit of the 

decree. ] wm | 
[But if there be a decree for ſeveral plaintiffs, and 
their demands are ſeverally decreed, or are ſo diſtinct, 
as that it clearly appears to the Court bow much in 
3 particular is due to each, and of them one dies, c.] 
Ibid. [Said, the reſt may proceed without revivor.]/ 


Demurrer to the k This writ is not to be demurted to, it being ne 
writ, : where filed, or of record; but the cauſe of — Four 


[1C.C. 5%] muſt be ſhewed upon the order, at the return of the 
writ.] Sed vide 1 Vern. 426. contra. 

[Said, though the writ mention not the party to be 

1 Px. Alm. 46. heir or executor, yet if the order does it is ſufficient. ] 
[ Said, heretofore ſulpæna injunctions for perform- 
ance of a decree: have been uted, but are now quite 
out of uſe. ] | " | 
Injun9ion. Plaintiff cannot ſue out execution upon a judgment 
3 f. W. 36, after alapſcoof a year and-a day without'a favs [nb 

: "os an 
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and his having been prevented by an injunction does 
not alter the caſe. | | 
A ſire. facias to revive a judgment, is no breach of 3 P. w. 248. 
an injunction to ſtay execution. . 

Upon a ſcire facias on a judgment, the defendant 
ſhall oot inſiſt upon any thing but what might have 2 Ack. 468. 
been inſiſted on at the hearing of the original cauſe. 


A — — FY th 
—— — — — 


VIDE 
Parties. | 
[ ALL ſuits in this court are by Engliſh Bill, and 


the proceedings of the Court are by Writs, [Weg. ſed. 3a. ] 
Orders, and Decrees.] 


— _—_— 
— 


8 U PERS EDP EAS 


(vide Privilege ) 


[JS either a writ commanding him or them to whom wi, 
it is directed to forbear doing any thing further in x Px. Alm. 73. 
the execution of ſome writ or proceſs of this Court 195+ 116, 17. 
(therein recited) to them formerly directed; and if“ 

the party, &c. be taken, to ſet him at liberty, &c. ] 
{Or it is to interdict, or ſuperſede proceſs or proceed- 
ings elſewhere; for which vide Privilege. ] 
f a defendant appears before he is taken upon an 
attachment, proclamation, or commiſſion of rebellion, 


then a ſuperſedeas may be had to ſuch writs, without 


paying coſts to the complainant; but it is uſually car. Cn. 26. 
granted on motion and aff lavit, ſhewing cauſe for it. 
A elerk in Chancery was ſued to the exigent in the 
Common Pleas, then. iſſues a ſuperſedeas to the Sheriff; 
qd improvide emanavit, and then he brings a writ of 
privilege to the Juſtices of the Common Pleas, requiring 
them to ſurceaſe; the privilege was diſallowed, 
ide Court being poſſeſſed of the plea, inaſmuch Fo 


414 
Dyer, 33+ 


x P, W. 435. 
Amb, 59. 


TRUSTEES. 


the /uper/edeas affirmed the juriſdiction; for the fo. 
perſedeas improvide, &c, recites the defendant's ap. 
pearing; but if he had not ſued out the ſuperſedeas, the 
privilege would have been allowed. 

Writ excommunicato capiendo "returnable in the 


King's Bench, but not returned, was ſuperſeded, Sed 


Amb, 376. 


Capias in an action on the caſe, taken out on the 
31ſt of January, the original on which it was founded 
made out on the 31ſt of , =O but tele d on the 16th 
of Ofcber preceding, being the common teſte day 
before Michaclmas term; defendant pleaded non of- 
fſumpſfit and non aſſumpſit infra ſex annos, and then 
moved that the teite of the writ might be altered, or 
that the writ might be ſuperſeded, which was refuſed, 


* —_— _—_— * a. 


— 


S URREIJOIN DER 


[ 1 a ſecond defence of the complainant's ſuit and 
bill, in anſwer and oppoſition. ta the defendant's 

rejoinder.] „ 

[it is uſed only where, by reaſon of ſome new 

matter diſcloſed in the rejoinder, the parties cannot 


come to iſſue without an anſwer thereto. ] 


[Said, ſurrejoinder, rejoinder, and ſpecial replica- 


| [Px. Alm, 16.]tion, are now out of uſe,] 


Coſte, 


Toth. 1 86. 
Witneſſes, 


Et. fic de cateri. 


* 
—_——— — KY — 
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TRUSTERS. 


[ 8 by the Court, truſtees, executors, guardians, 
Sc. ſhall not pay, but bave coſts, except they be 


_ guilty, of ſome breach of truſt, or ſome wilful miſde- 


meanour. 


ald, truſtees ſhall not be examined as witneſſes 


one againſt another.] 


, o 


[A. truſtee examined ay 1 witneſs was afterwards 
thought neceſſary by the Court to be, and 2 
| e a defen 


TRUSTEES. 


a defendant. Upon hearing, his depoſitions were not 
allowed to be read, though he ſhould pay no coſts, nor * 
ſhould gain or loſe by. the decree, (be it as it would, ) 
becauſe the decree muſt be againſt him, and 'his depo- 
ſitions are to affirm his own act. : 

Infants, being truſtees only, by fatute 7 Ann. c. 19. Infants, 
may be obliged to convey as the Court ſhall direct, 1 Harr. 775. 
without a day. | . 1 \ 

Regularly no act of the truſtee ſhall prejudice the 
w/iui que truft ; but the truſtee ſhalt make good the 
truſt. And the law is the ſame of the act of God; lig. 
for if the truſtee of a legacy dies before the legacy is 
paid, this ſhall, not prejudice the legatee. *h 

A truſtee may in ſome caſes ſue in his own name, Ibis. 
but ordinarily cui que truſt muſt be madea party. 
| Regularly he is not to have any thing for his own 
labour and pains; yet if he employs a ſkilful bailiff, 3 P. W. 251. 
and gives him 20 . per annum, that muſt be allowed Toth. 156. 
for he is not bound to be bailiff, and he ſhall not pay 9 138, 
but have his coſts, except he be guilty of ſome breach "* 
of truſt, or ſome wilful miſdemeanour. oa 

If a truſtee be robbed of the money he received, he : Ch. ca. 2.132. 
ſhall be allowed it on account, the robbery bein 
proved, although the ſum is only proved by his ow 
oath, for he was to keep it but as his own, 

Where there are more than one, there is a differ- 

ence between truſtees and executors, for truſtees have 

all equal power, intereſt, and authority, and cannot 

att ſeparately, as executors may, but muſt join both Cro. Car. 312. 
in conveyance and receipts; where truſtees join in the — wh 
receipt, of money, both are not liable, otherwiſe with 570, 
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„ 


reſpe& to executors: © + 
In the caſe of truſtees, though there are not nega- 
tive words in a deed, that they fhall nat be liable for the 
aQs of one another, yet this Court will not make ohne 
truſtee liable for more than he has received; but a Ak. 485. 
I truſtees will bind chemfelves to be liable for the acts 
of each other, this Court will not relieve them. | 
A truſtee, cannot purchaſe the truſt eſtate. 1 Ve 9 
The principles upon which equity proceeds in regard to 
truſts, ſeems more connected with this title, than th mere 
practice of the court. In compliance, however, with the 
author's plan, a few caſes haue bren inſerted: to have 
fated more would have bien too great a departure- from 
the profeſſed object of the original work, 


* 


— 
— 


= 


955 His oath is; | 


s ſerve the King in the office of Portage of the Chan- 
cry; and that you ſhall be N attendant 


„ ment.“ 


. [TAE Uſher is faid to be the fame officer anciently 


1. 46'J-5 
USHER OF THE COURT. _ 


* known by the namagget the Portage of the Chan. 
27 7 | * erben iſſu 


« You ſhall ſwear, that well and truly you ſhall 


all - abſent 


upon the ſaid office, and no time you u 
«. yourſelf without ſpecial leave of the Chancellor, ot 

cc of the Keeper 0 the Rolls, and that ſor good and 

« juſt cauſe;, and that you ſhall not carry or beat, r 
© nor ſuffer the rolls to be carried or born, to any 
place, but unto the place to the ſame ordained and tant 
4 deputed; and that you ſhall not ſhew them to any dale 


<< perſon but by the commandment of the ſaid Keeper b 
« of the Rolls, privily or openly ; and that you ſhall 
66 not aſſent that any fraud or deceit be done to the 
« ſaid rolls, as by taking of copy, or by the ſight of % 


« the ſaid rolls, privily or in any other manner. And ae 
of fraud and untruth that you may know to be done I, Seri 
jn the ſaid rolls, or any thing that appertaineth to lf | 


„your keeping of the ſame, you {hall tell to the 
« Keeper of the ſaid rolls without any conceal- WF. 


[His office is daily to attend the court, to provide for a 8 


things neceſſary and decent there, to keep the money (a) WM. the 


and writings brought into court, not directed to be 
pl 


[Or, Ch, bed 


kept by a Maſter.]J . KY; 

I 20 Car. a. the Uſher of the Court was complained 
of; the Court ordered him to be called three ſeveral 
times on three ſeveral days ſucceſſively, to attend in 
court according to the duty of his place. He was 
called and did not appear. The Lord Keeper ordered 
the defaults to be recorded in the, Petty-Bag. At an- 


tontem 
lane cel 


[Aﬀe 


other. day he was again called three ſeveral times; and ; AP. ; 
not appearing, his Lordſhip declared his place to be Ihen Sp 
forfeited and void; and ordered theſe defaults, and bis WW... 
Lordfſhip's order thereon, to be recorded in the Petty- WW ma 
W 


GO Now kept by the AccountantsGeneral, *Sfat, 24 C 3,6 3% Lew 


F 47. F 


WARDEN OF THE FLEET. 


[ AE is the Keeper of the Fleet priſon; which is 0&ce, 
the priſon both of this. court, and of the court 

of Common Pleas, where ni6t of the original writs 

iſſuing out of this court are returnable. ] 


__—_— „ 1 
— — % 


WARRANT UPON ORDER FOR A 
SERJEANT AT ARMS. 


(JF a perſon be in cuſtody in the country upon an when Sericane | 
attachment, or other proceſs of contempt, a Ser- at Arms is to 

jeant at Arms (or rather meſſenger as he is then dener a con- 

called) is ſometimes ordered to bring him up. And 

ſo a meſſenger is ordinarily directed upon an order of 

commitment.) 

[But what is commonly called an order for a Serjeant 0rger for Ser- 
it Arms, is where the party having ſtood out a com- jeant at Aras, 
.nifion of rebellion, and not taken, the Court orders 
a derjeant at Arms to take him.] | | 

It in ſome reaſonable time he cannot take the party, Sequeſtration, , 
or that the party eſcape or abſcond, the Court will 
gant a ſequeſtration. ] 

[The Regiſter is on requeſt to draw up the order Order for Ser- 
for a Serjeant at Arms; but not to deliver it to any 5 Ao 
but the Serjeant or his deputy, they paying for it.] ( pg 
gy order being drawn up and palled by the Re- 
viter, the contempts thereon ate not to be dif- 
charged, nor are the parties to make any agreement 
or the matter in queſtion, or for diſcharging the 
contempts, till the Setjeant's fee be paid, and the Ibitem, 
ime certified under his hand.] | ron bf 
After the order is paſſed, there muſt be a warrant Warrant. 
bereupon ſigned by my Lord Chancellor, ] | 
[A counſel moving for a Serjeant at Arms, muſt Motion for Ser- 
ben in court deliver to the Regitter the commiſſion of 1% «+ 4 mu, 
ebellion, and tell who is clerk in court, that the Ser- 
ant may have an account from him where the con- 
mner lives.] ra By wats | 11 
[Upon the Serjeant's return of non eff inventus, the Sequeſtration; | 
rt being moved . grants a ſe queſtration. 
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WITNESS. 


VIDE, 


Evidence. 
Examination, 
Demurrer. 

Commiſſion to examine. 
Subpæna to teſtify, 

Bill to perpetuate, & c. 
Parties. 


Outlaw, [ A MAN outlawed is not to be received as a wits 


Lcd. Tot. ©] 71 neſs in any matter.] | | 

Who may be. 7 perſons that are good witneſſes at law, are ſo 
a here. ' 

How compelles {They may be ſubpœna'd to teſtifv, and then an 

do attend. attachment lies againſt them if they do not appear, &e.] 


Upon commiſſion to examine, they wy be ſum- 
moned, Cc. by the commiffioners to teſtify ; and 
though no proceſs of contempt lies thereupon, if they 
do not appear, &c. yet if they do not, the Court will 

commonly order them to come up to town at their 
own charge, and be examined here by an examiner of 
the court, ] | | 
If witneſſes appear not upon ſulpæna, proceſs of 
| | contempt may be had againſt them; but they ſeem nct 

- -— - -- within the ſtatute 5 Eliz. cap. g. to enforce the ap- 

| pearance of witneſſes; becauſe the proceedings by 
Engliſh bill in this court are not ſtrictly of nee 

ny Said, peers, as well as others, are to give their teſ- 
timony upon oath..] | 

The clerk who [When 2 witneſs is brought before a clerk in court 

ſhews the vi- to be ſhewed, (which regularly he muſt be before hi 

eee _ 8'\© examination before an examiner,) the party that pro- 

— 3 duceth him ſhalt not only give a note in writing of the 

nmname and title of ſuch witneſs, and the pariſh where | 
lives, but it the pariſh be within the bills of mortality 
ſuch notice ſhall likewiſe contain what ſtreet and houſe 
he lives in, and whether he be an houſekeeper or lodger 
to the end. he may be more eaſily inquired for, aue 
[Ox. Ch. 164.} croſs- examined, if required.) 1 
Deſendants [Where there are ſeveral defendants named in ti 


m ned. bill, ſome of which are not ſerved with prgcefs, thok 
ow 5 Ny no 
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WITNESS, 419 


hot ſerved ay « upon order be examined by either party; 
and if both fides examine them without order, it is 

well, * each hath thereby allowed them good wit- [cl. rut. 9.] 
neſles. 

[A defendant may, by motion of courſe, be ſtruck Bebe anſwers 
but of a bill before anſwer, in order to be examined as 
a witneſs. So he may after anſwer, paying coſts for 
the diſmiſſion as to him.] s 

[But if he has anſwered, and the plaintiff is in Af er anſwer. 
doubt whether he will be a good witneſs or noy or 
whether he may upon heating be found a neceſſary 
party, he may let him ſtand in the bill, and have an [s cb. C 416.] 
order to examine him ge bene e.] 

[Though ordinarily the wife is not to be examined Baron and ſeme. 
33 a witneſs for or againſt her huſband, yet in ſome 
raſes it has been allowed, as to diſcover her buſband's [Toth. 94 ] 
teceit, &c.] ; ® V0 Ih 

[Where the defendant had examined his own wife 
8a witneſs, it was ordered the plaintiff might take a 
ſuhpena againſt her on his behalf, and if the defendant 
would not ſuffer her to be examined, then her examin- [C.. Rep. t35.] 
tion on his part to be ſuppreſſed. ] 

[Upon certificate of the bill's being filed, and an Examination de 
ypearance entered, and upon affidavit of the great age ee «le. 
 fickneſs of witneſſes, the Court will give leave 
bexamine them de bene ee, before a Maſter. ] 

[A guardian hath been ordered to be examined as a Guardian, 
vitneſs.} | | | { Toth. 1091 

[If a witneſs produced is not of competent under- Witneſs non 
landing, the adverſe party may except againſt him, dome. 

d the commiffioners ought not to examine him. 
but if they who have the carrying of the commiſſion 
vill examine him, the other commillioners. muſt cer- 
ly the matter to the Court, and make affidavit of the 
repularitys ] | 
[A witneſs was excuſed from being examined touch- x,q.-eq44 wit» 
g articles concerning a leaſe of land whereof he had geb. 
de revetſion. 7 Fk. cb. a3. 
[If a witneſs refuſe to be croſs- examined, it is a C-essmigs⸗ 
ue of exception to bis teſtimony, and the Court, on ton, 
otion, will ſuppreſs bis depoſitions ex parte; for it lei. Tot. 9. 
ues favour and partiality.] 48 
[ Though a defendant is dropped by a plaintiff, who Defendant. _ 
er replies to his anſwerz yet he cannot be examined p. W. 200. 
$a witneſs by the defendant, without order of the * © 
hurt] and then he may. | 
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420 
Re-examination, 


2 Ch. Ca. 217, 


Inte rogatories, 


Witneſs exa- 
mined ſhort. 


[Ca. Rep. 116.] 
4 Vea. 106. 


Or miſtaken, 
3 Bro. 370. 


Publication. 
{Totb. 77.] 


Defendant diſ- 
claiming. 


(Ps, Alm. 23.] 


Truſlee delend- 
ant. 


{Toth. 186 


anſwered the interrogatories for want of certain court 


WITNESS. 


LA witneſs is not to be re-examined either in chief t 
before, or on account, &c. after hearing, without leave t 
and order of the Court: if he be fo examined twice 
before, or twice after, without order, the Court will 2 


quaſh the latter depoſitions. 

[On re-examinations the Maſter generally ſettles 
the interrogatories, ] | | 

| [Where it, was alledged that a witneſs had not fully 


rolls, and that he had referred himſelf to former depo- 
ſitions, but does not ſay in what cauſe, or where, the 
Court ordered a Maſter to examine the matter; and 


ſaid, if he ſhould find that the witneſs had not fully [ 
anſwered, he ſhould then be ordered to anſwer ful) to t 
or to attend perſonally. 1 
[Where it is apparent from books, accounts, & mi 
that a witneſs has miſtook in his depoſitions, it is [ 
good cauſe to be ſhewed the Court why he ſhould b Upo 
re- examined; and ſome ſeem to think ſuch apparenF bolici 
cauſe not neceſſary ; but that leave to re-examine is WY vith 
thing almoſt of courſe.) But not where the witne (B 
alledges that he was miſtaken. or ſol 
[After publication, the: Court would not ſuffer I thi 
depoſition miſtaken to be amended.) be ex 
[Where a defendant has anſwered and diſclaimed ai Þ*! hi. 
intereſt in the matters in queſtion, either party off |*dge 
petition or motion, may examine ſuch defendant de 6-48 #0y ot 
eſſe, which is a ſalve to the other fide for any jult e T. 
ception that can be made at hearing againſt readiq ompe 
ſuch witneſs, ] the cli 
[A truſtee examined as a witneſs, was afterwan ef as c 
thought neceſſary to be, and was made a defend [Tb 
Upon hearing, his depoſitions were not allowed to (i "idered 
read, though he ſhould pay no coſts, nor ſhould g 3! fro 
or loſe by the decree, (be it as it would,) becauſe ¶ lis clie 
decree muſt be againſt him, and his depoſitions ate I Whe 
affirm his'own act. o the | 
[ Said, truſtees ſhall not be examined as witneſſes a Preſſed. 
againſt another.] | | A co 
[Said, if an adminiſtrator ſue, or be ſued here; but a 


Adminiſtrator, 


[i cl. Tut. 17.) 


Examination to 
credit. 


pending the ſuit the adminiſtration is revoked b) *mpt. 
practice, to the end he may be examined as a witngh New 
he ſhall not be examined.] | | wor. 


[If either party is minded to examine to the cr A wit 
of the other's witneſſes, he muſt, upon except Pop 
5 . Id nc 


filed, have an order for ſo doing, which is ſparingly Lor. ch. 203. 
to be granted, Cc.) 

[The Court, on motion, denied to order the defend- Diſcovery of 
int to diſcover the names of witneſſes to a deed, the names of 
whereby he claimed, Ce. which the plaintiff by his 1 “ W 
bill charged to be antedated, and which the defendant 
denied was; for that might tend to tampering the 
witneſſes, But the Court aid, if there had been ap- 
parent ſuſpicion, there might have been reaſon upon [a Ch. Ca. 84.1 
ſuch order.] | 

[Upon a commiſſion to prove cuſtoms, parties in- Intereſted par- 
tereſted ſhall not be examined. ] _ 

[A counſellor in the cauſe, or his clerk, are not eng. 
to be examined as witneſſes] unleſs he conſent, (Toh. 48. 
[A ſolicitor or promoter of the ſuit is not to be ex- — 2 
amined as a witneſs.) Tftkech. 119] 

[One being ſerved with a ſubpæna ad teftificandu”, 

Upon ſhewing to the Court by affidavit that he was 
ſolicitor in the cauſe, was diſcharged of the ſubpena, (Cz, Rep. $1,] 
with an order that he ſhould not be examined. ] 

[But in a like caſe, where one had been of counſel 

or ſolicitor for the defendant in the matter, it was 

(think more equitably) ordered, that he ſhould not 

de examined on any interrogatories which might com- 

pel him to anſwer any matter which came to his know» 

ledge as counſellor or ſolicitor in this caſe z but for (Pr,H,Ch,r21,] 
any other matter the plaintiff might examine him. ] 

[The rule in theſe ſeems to be; they ſhall not be 
compelled, nor ought, to be examined to the ſecrets of 
the client's cauſes, or what they come to the knowledge fo. Rep 
of as counſel, c.] 

[The complainant's attorney at common law was 
ordered to be examined touching the breaking off a 
ſeal from ani indenture ; but not to any thing touching (p;,H.Ch.148.] 
lis client's title. 

Where the Maſter examined one witneſs three times Examination, 
to . matter of account, the examination was ſup- Ch, Ca. 79. 
preſſed. | 

A co-plaintiff cannot be examined as a witneſs 11 &. be &. 
but a plaintiff is a good witneſs to prove a con- 2 Cb. Rep 32. 


127.] 


tempt, | 3 A 29+ 
New witneſſes may be examined upon a bill of re- R., 
vivor, | 2 Ch. Ca. $1. 


A witneſs demurred to an interrogatory, becauſe he Demurrer to la- 
claimed intereſt in the land, and diſallowed, becauſe t*rrogotori- s 
le did not Rate what intereſt, 


If 


2 Ch. Ca, 20$, . 


— 8 4 8 
—_—— 


Oe 


WITNESS, 


Compelling wit» If a witneſs will not appear and be examine! upon 


nes to be exa- 
mined, 
3 Ch, Rep. 65, 


Deeds. 


3 Ch, Rep. 97. 


Umpire. 
I Vero, 159. 


be = 105. 
Defendant. 
3 P. W. 233, 


1 Vern, 452. 


Pariſhionerg. 
2 Verv. 317. 
1 P, W. 500. 
In · ereſted per- 
ſon. 


2 Vern. 375. 
Intereſted per- 
ſn. | 

2 Vera. 464. 


Publication. 
2 Vern 464. 
Intere ſted per- 
ſon. 

: Vern. 472» 
599. 

z P. W. 288. 
2 Vez. 42+ 

2 Vern. co. 
3 Ak. 615. 


Bankrupt. 

Vern, 637. 
- P. W. 611, 
2 Vez. 42. 


Truſſe⸗. 
3 P. W. 182. 


Amb. 272. 393- 


$92. 


2 A k. 229. 2 


One witneſs. 

1 Vez. 66 97. 
125 

2 Arle, 19. 


the return of a ſubpena, the party may take an attach. 


ment againſt ſuch witneſs, and if he be examined on 
the other ſide, ſuppreſs his depoſition. 

The contents of deeds cannot be proved by wit. 
nefſes. 95 

An umpire has been examined as a witneſs. 

A commiſſioner may be a witneſs," but he muſt be 
examined firſt. | 

Although it be an order of courſe toexamine defend. 
ant ge bens efſe, ſaving juſt exceptions, yet when the 
cauſe is heard, and it appears that ſuch defendant is 2 
party intereſted, it is proper to ſhew cauſe againſt ſuch 
order before the witneſſes be examined. | 

Where there is a diſpute touching money given to 
pariſhioners, the inhabitants of the pariſh cannot be 
examined. | 

A. and B. claĩming each of them a rent- charge out 
of the land, by the ſame deed, B. cannot be a witneſs 
for A.'s title to his rent-charge, being a party inte- 
reſted, | | 
An intereſted perſon ought not to be examined, and 
advantage may be taken of it upon a re-hearing, and 
of perjury alſo. | 

After publication you may examine to the credit, as 
well as to the competency of a witneſs. 

A witneſs was examined before hearing, whilſt inte- 
reſted, after hearing ſhe releaſed her intereſt, and was 
examined again before the Maſter, — Where he was 
diſintereſted when examined, his examination ſhall be 


read, though he be then intereſted, and plaintiff in the 


cauſe, as where the obligee makes the only living wit- 
neſs to a bond executor, he ſhall prove the hand-writing 
of deceaſed witneſs. 

A bankrupt having releaſed or aſſigned all his effects 
to his aſſignees may be examined as a witneſs for them, 
and touching his bankruptcy by ſtatute 5 Geo. 1. and 
his wife as to the diſcovery of his effe ts. | 

A bare truſtee is a good witneſs for. his celui gue 
truſt, but not an executor in truſt, as he is liable to be 
ſued by creditors, and to pay coſts, 


P. W. 29. 


One witneſs is not ſufficient to contradict the an- 
ſwer, if the anſwer ſwear poſitively, unleſs the evi- 
dence be corroborated by circumſtances, 


3 Ark. 270.407» 649. 1 Bro. 52, 3 Voz. jun. 170, | 
8 TIES ©: | One 


bebalf of the corporation: if his evidence be indiſpeu- * Vern. 254. 
fable, he muſt be disfranchiſed. 1 F. W. 398 


E WITNESS, 423 


One merely a witneſs cannot be made a defendant Defendant. 
to diſcover what he is examinable to, unleſs intereſted, ? Ves. 426. 

A party may be examined on new interrogatories 3 Ves. 271. 
before a Maſter without an order. s nba 

In general, a witneſs to be examined de bene ez muſt me og 
be 70 years old. but where alſ the parties lived abroad and amd. 65. 
the witneſs was affli ded with thegravel, he was examined 2 Bro, 641. 
though only 60. So if the only witneſs to the fact. 1 

A witneſs may be examined during the hearing or p;,-; 2 
after an adjournment to prove a deed viud voce. Amb, 145. 

It being doubtful whether a witneſs was intereſted Perſons inte- 
or not, an iſſue was directed to try the fact. A wit- * : 
neſs good who cannot recover in the ſuit, | - — 8 

Plaintiff, a truſtee, in a bill for the directions of the Trude. 
Court, may be examined for one of the defendants. Amb. 393. 

Truſtee ordered to account, ſhall not be examined Barn. 416. 

25 a witneſs in that cauſe, | 

One defendant cannot move to ftrike another de- 
fendant out of the bill, who hath never been ſerved 
with proceſs, in order to make him a witneſs, but 
plaintiff may; and a defendant may have an order to Gilb, 239. 
examine ſuch late defendant, ſaving juſt exceptions, 

A perfon added as a defendant may re-examine the 
witneſſes who were examined before he was made a Barn, 361. 
deſendant, and alſo examine ſuch new witneſſes as he 
may think fit. 5 | 

Defendant was examined as a witneſs for plaintiff 
in a matter reſpecting which he was not intereſted, and Amb. 583. 
the plaintiff had a decree againſt him for other matters. a, 
| Particeps criminis not a witneſs to diſprove a fraud. 8. — 594. 

Witneſs may be croſs. examined to the point to Crof-cxaminz-- 
which he is produced, but not to any other matter. 

Crofs-examining a witneſs by one fide in any mat- + atk, 41. 
ter tending to the merits, makes him a good witneſs , ver. 234. 
for the other fide. 62% 1 jt 


Death of an atteſting witneſs to a deed muſt be pen of wit. 


proved: where he has lived abroad ſtrict proof is re- neg. 


quired, otherwiſe where he lived conſtantly in England; * Mik. 4. 


and it is not neceſſary in ſuch laſt caſe to produce 'a 


certificate of his funeral. 1 
A member of a corporation cannot be a witneſs on Croparaien, 


- 595 x 
Where a witneſs is under the neceſſity of exculpat- 

ing herſelf firſt, no tegard is to be paid to her evidence , a1. * 

45 to the conduct of others. nn 
ane 8 2, hn Rofu In 


WRIT OF ASSISTANCE. 


In general, the rules of evidence are the ſame both 
at on and in equity, except in the caſes of fraud and 
truit. 

Where a witneſs demurred to being examined, and 
the demurrer was over · ruled, the Court, on motion, 
ordered him to pay 5/7. coſts, as a ſubpæna for coſts 
could not in this caſe iſſue. 

In a matter which depends upon tradition, ancient 
perſons are admitted as witneſſes, and their evidence 
allowed. 

The Court will not allow articles to be exhibited 
againſt the competency of a witneſs after publication, 
but only to his credit. And note, a commiſſion is not 
granted to foreign parts to ſupport ſuch articles, unleſs 
it be ſworn that there is no perſon in England who can 


ſpeak to his credit. Vide ſupra, p. 422. 


re 


WRIT OF ASSISTANCE. 


WHERE a defendant is not taken, but ſtands out 

all proceſs of contempt upon a decree, and the 
Serjeant at Arms certifies that he is not to be found, 
or being taken by him, is reſcued, a ſequeſtration will 
be granted, and what further proceſs is neceſlary, as a 


' writ of aſſiſtance. 


Corr. Cav, 368. 


Iden 


2 Bro. 376, 


Where the decree is for land, and the party remains 
obſtinate in priſon, the Court uſually grants an injunc- 
tion for the poſſeſſion thereof, to be yielded up to the 
party for whom the decree is; and if this be diſobeyed 
after it is ſerved, and oath made thereof, the Court 
doth in that caſe grant a commiſſion to ſome juſtices 
of peace to put the other party in poſſeſſion. mg 

And if need be a writ of aſſiſtance may be had, 
which is directed to the ſheriff, and commands him to 
be aiding and aſſiſting (to the juſtices) in putting the 
party into poſſeſſion. 1 

Order on the tenant in poſſeſſion to deliver up the 
premiſes to a purchaſer having been obtained, and the 
party ſerved with a writ of execution of the order, and 
an attachment for diſobedience of it; and the tenant 
fill refuſing to deliver poſſeſſion, an injunction 


vas moved for and perſonally ſerved, and upon 


affidavit of ſervice and of diſobedience to the injung- 


Ban 
Can 
Dsa 


INDE X. 


A 


ABATEMENT, 
BaxnxROPTCY - - - P, 
Caan of intereſt - ES - oe 
Dear of — — - w * bo8 
aſſignees — - - 
baron or feme plaintiff - - 2 
creditors, plaintiffs - - «i 
Co- partners © 1 * 2 
an executor — * 
Feme covert admiviftrarix - „ 
joint-tenants l 2 n 
tenant for liſe - - 8 
tenants in common - - e. . 3 
à truſtee a. ;.18 
plaintiff, a ſequeſtration abates 489 
plaintiff, a commiſſion abates — 8 
the relator — - 3 
IxrauTs coming of age e: 1th - 2259 Gu 61 
INTERPLEADER after decree, the ſuit ends as 2 
Marxiace of feme plaintiff - — 1,2 
ſeme defendant Go - * | I, 2 
# ACCOUNT. 
ibLowax cas, croſs bill, where neceſſary | = e 
entries in books - 1 
general expences — — 4 
9 — - 3.4. 5 


AnSWER, 


| 1 
Answ x, where it muſt ſet forth the account 


Page 6 

where admiſſions bind — 8 

Con czalu EN, account from the title accruing — 
CrxEepiroRs, proſecution of the decree - 64 
Decree to ſurcharge and falfify - > 
upon whom the proof lies . 8 

Down Ess entitled to future profits - 3 
ExauIxATION of accounts not before hearing 5 
Exzcvuroxs, where to account annually 1 
Ixraxrs, accounts from the title accruing - 5 
as to paſſing receivers account?: 4 

Kix axD SUBJECT, caſes between - 8 
MasrERS, power to examine 8 2 
to adjourn * - 7 

to make a ſpecial report - 3 
MozxTGacEes, how to account - 1 
where reſts are o be made 6-1; 

ParTNERs, how taken between - —_— 
Revivor, who may revive a decree to account 3 
STATED ACCOUNT, what ſhall be - — 
between merchants - — 

when opened - _— 

plea of - — 5 

STAT. LIMITATIONS, offer to account - 6: 
TENANT FOZ LIFE, binding upon the remainder-man f 
Wan or Cour, transfer to the Accountant-General 4 


AFFIDAVITS, 
Arribavirs, how ſworn * 3 
where ſworn g — 3 
when ſworn — — 10 
uſed on what oceaſions - 3 
ArritmaTIONn, Quakers - - 11 
ConTEwmPT of an order, ſervice proved - - 10 
Cos rs, for prolixity . 2 
ExaMIixATION upon contradiftory affidavits - 10 
Fit1ixc affidavits, when - 8. 10 
Iurzrixgxcr of plaintiff's ſolicitor - 3 
3 AND SEVERAL, in what caſes - 1 
un Aricks, caſes of - _ 2 
Manx EA of drawing and writing afidavits 7. 9, 1 
MasTEks to adminiſter the oath - 9 
Ne ExEAT REGNO, not on the wife's affidavit I 
NorTice, to prove | - © 
Peegs, their affidavits upon oath Ss. EY 
Paur kx CaUusts, not on ſtamp — 
Reyoxr, affidavits when uſed * exception to 141 
SERVICE to prove N 
Sol ici rox, affidavits muſt not t be taken before bim 10 
Wirxzss Es, to prove abſence of, how drawn " AIl 


W. 


t N 5 


AID PRAYER 
Waar — — — Page 11 
ANSWER. 
AccouxnT, where defendant ſwears he received and ac- 
counted as ſervant - - 2g 
acriox AT LAW enjoined, anſwer ſwearing money due 23 
AuENDAMENT, in what caſes 19. 29, 30, 31, 32, 33 
Au” T, awer to, part of the original an 28 
APPEARANCE in term, time to anſwer © — 14 
commitment for want of - - 18 
1 ENT {or want of an anſwer - 16 
Janos 4 AND FEME, feme in contempt, attachment againſt 
both 14 
ſeparate anſwer, where * 
Box o, account before the maſter of the mn due, when 22 
CrarGE by anſwer, where ſufficient 26 
Couuisstiox, by whom made out, and when returnable 17 
CoxTEMPT, proceſs of, ordered to ſtay - - 18 
CoxPORAT1ION, anſwer on oath bs 
Cos rs of contempt, paid before anſwer fled = 
CouxsgLLox maſt fign the anſwer «2 
not to anſwer — his client's ſecrets 14 
CounTRY CAUSE, time to anſwer 2 60 
CR05S-BILLS, as ta defendant's anſ = 23 
as to lofing the priority - — 23 
amending the bill, effect of << 23 
DerexDANT, anſwer of one, not read agony 3 
defendant h 23 
DiscLAiMER, where fraud is charged - :Y 
Dicovery, where liable to a forfeiture or penalty 14: 24 
where it is matter of ſcandal - 24 
where defendant denies the title 25 
where ſufficient to ſet forth extracts of letters 26 
where defendant refers to extracts from 
books of account - = 26 
Errcrion, not till after anſwer — » 
ExGROSSMENT — - 18 
ExcEPTIONS as to ſobmittiag to anſwer — 28 
FittixG, how filed and ſworn — - . vs 
not an anſwer till filed - - 19 
Fozztoners, how their anſwers are taken — 13 
apo muſt be denied by anſwer - Is 
FURTHER ANSWER, what - 3 
Cn R AAL TRAVERSE may be omitted - 3 
CAR DIAx, anſwering by — 27 
HeaRIN , againſt the defendant who has anſwered 20 


AxswVIaR 


. 
Answsr, how drawn, as to avoiding and traverſing the 


bill * Page 12 
* muſt not be "Rae FER. - - - 12 
nor impertinent — * 19 
certainty - 1 
Jaw, "8 ſworn - 3 
LLNESS, how taken where dt is in 3 
Ixraxv on coming of age may anſwer again - 25 
exceptions will not lie to his anſwer - 25 
InsUrFFICIENT ANSWER, coſts of contempt 22. 28, 29 
JoinT An D SEVERAL ANSWER, Where neceſſary and | 
ſufficient - - - 25 | 
M1sTAxE, not always bound by - - 2d 
MorTGaGE, notice of paying off - - 21 
OarTH, where upon oath - — 1 
- Where without oath - - «oi : 
OrFer, not always binding - ö - 2; 
Peers anſwer upon honour - 11, 5 
PI EA, where defendant is not bound to anſwer - 
filing a plea, a compliance with the order for $ 
time to anſwer - - e: 36 5 
PrAlxrirr not to be found, anſwer 5 — 23 
Prison ER, when brought up to answer - - 19 
Pro conFEss0, taking bills, after appearance - 20 0 
defendant may * anſwer, payin 8 | 
coſts 26 
Pos cnasz x for valuable confideration, diſcovery of deeds 22 1 
Quaker, anſwers upon affirmation - 2 
REFEREE, when bound to ſecrecy - » 6 
SwoRNn, how ſworn and filed - - «if 
Sv BPotNaA for a better anſwer - - 39 A, 
Tims to anſwer - - 15. 16, 17, 18 | 
how obtained «> WM 
TxusTEE not acting, not obliged to anſwer fraud charged 
by bill . - I? Au 
APPEAL. " 
Ayyza Ly when a — - - 34 Co 
to what court — _ — - 34 
to the Lords - — of Co 
8 his juriſdiction ſulpended — 35 
CounssLLOR, two muſt ſign it - - 3 Ex, 
two argue it . e." Fa 
Cos rs, no appeal for 55 - » Me 
DeyosrT, how much 7 Mr: 
Evipence, in what cafes new des * 34 RT 
How DETERMINED, by majority of Loras Mo 
InzLANnD, to the Houſe of Lords here - - 36 
REsyOnDENT, to have a copy of appeal - - 3 
Re-HEarING, ſometimes called an appeal J4 


1 


APPEARANCE. 


ATTACHMENT for want of appearance - Page 37 
BaRo AN DU FEM, where huſband muſt appear for both 37 
feme not appearing, attachment 
againſt both - - 9 
after ſervice, proceſs goes againſt 
the huſband for the wife's default 37 


where huſband is beyond ſea 37 
GraT1s, appearing gratis - — 40 
IxrANTSs, how to appear 9 
In;zunCTiON, fled the ſubpœna dues before bill 
- - 3 
[aREGULARITY in ſervice, waived by 1 37 38 
Max N ER of entering appearance — 
MrusER Or PARLIAMENT, how compelled to appear 39 
PrOCEss being gone through againſt one defendant 49 
Pao CONFESSO, bill of revivor not taken againſt a priſoner 40 
SEQUESTRAT1ON, where perſonal ſervice of the order 
niſi muſt be - 3 
STAT. 5 G. 2. c. 25. ſ. 2. where appearance may be en- 
tered for a deſendant 38 
extends to bills of revivor 40 
SUBPOENA, ſervice 37 
coſts, where defendant appears and no bill is 
| filed 38 
Wu x defendant muſt appear - — 
ARBITRIMENT AN AWARD. 
ARBBITRATORS, their conduct — 4445 
| their power — * 
where they exceed it - - 46 
may ſupport it by aladavit — 45 
Award, not like a Judgment at law 8 1 "a 
Couuiss io EAS to examine, where they certified a * | 
miſſion to them and their award - 41 
34 CoxTEMPT, where a ſubmiſſion has been _ a rule 
34 of court 40 
1 Cos rs awarded to be taxed by the proper officer, the 
, Ig Court cannot interfere 46 
35 ExceyT1ions, in what caſes to the ovens: - as 45 
35 Fazavu, bill lies to ſet it aſide for fraud - 46,47 
34 Means to compel performance of an award = 44. 46 
34 MisTAKE, an award may de iapeeched for — 49 
13 Pre, of an award allowed - 3 


5 where an award may be pleaded - "== 43 
30 if allowed to a bill to account, en may ſhew 

35 partiality-at the hearing - 43. 
34 where good both to the merits and diſcovery 43 


In D X. 
Pita, good to a bill ſeeking the ons upon which the 


award was made - Page 44 
the bill not _ carticalarly the anprovided fir 
event which had taken place - - 4 Wa 
Passuvurr lion, not againſt an award - - 4; Wir 
RELEasts, awarded in what caſe 43 
STAT. 9 W. z. e. 15. relating to ſubmiſſions being made 
a rule of court - 40 s 
juriſdiction of chancery not batred 46 
SuBM15510n too late after the award made — 40 
WHEN BAD, if both parties are not heard 40, 41, 42 
if two referees make it, the reference 
being to three — 42 


Warn MADE, muſt be made within the time preſeribed 44 


ATTACHMENT. mY 
APPEARANCE - - K - « Wn! 
BAIL- Box p, when taken - - 50, oi {M'+e0 
ConTEMPT, when a breach of the peace — 7 


general pardon 


coſts for ſuing out proce after general pardon - 


Cos vs for irregularity 0 
what, when taken upon attachment + + | 
two attachments ſor debt and coſts wo (oun 
ſor not executing proceſs = — 7 
paid, attachment diſcharged - - 36ers 
DeravLrT in executing proceſs ns _ | 
Dem15s Le Roy, abatement 4 - $2 Wont 
DiscHARGED, upon what terms — - 43, 44 
DinecTED, how, in caſe of privileged places — 52 Lux A 
In&EGULARITY, coſts paid out of the fund in court 48 Mox E: 
| | how diſcharged for - - &g0 A Ex 
Mess8NnGER, upon a cepi corpus returned - — 4 
Peroctss of contempt, how made out — 4 
PrROCLAMATIONS With, after a non eff inventus acc 6 c: 
REGisTER, attachment entered with 5 - 7 
SurRIT r, for what amerced - - cMF=vic 


S8QUESTRATION, after arreſt upon attachment and eſcape 50 
diſtance between returns of preceding 
proceſs where ſequeſtration intended 51 
Gan JEANT AT ARMs, upon attachment entered with the 
Regiſter - - - 
Six CLERK, when it muſt be ſigned by him 
SoL Iron, when granted againſt - 
$uUBPOEtna ſerved abroad, attackment granted 
WanrDEN OF THE his office - «+ 


Wnar AND How directed ff 4 
Wu it iſſues . — 
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| | — 
44 BARON AND FEME. | | 
6 WE krarEMENT, by marriage * Pape 84 
— uriDbAvir Of wife not read againſt baron > - 
43 to ground a ne exeat regno - eo 
except to aſſiſt ecclehaſtical court — 85 
40 Nuswen by wife alone when the baron is in Ireland 53 
46 or beyond fea - - _ 
40 | or lives ſeparate. - - - 
42 or cannot conſent to his anſwer — - 
but not becauſe he is a prifoner - - 50 
42 ſhall.not prejudice the baron - - . 5+ 
44 maſt have an order to warrant it — — 83 
AryEARANGE entered for both by the baron - 33 
ATTACHMENT againſt wife where the baron was not to 
be found - - — 68 
i W145 1$4MENT of baron makes the wife a ſeme ſole 56 
, — hox liable to proceſs for wife's contempt - 53 
: - uu, baron and feme muſt join in - - $4 
; 4 when filed againſt her conſent - - 
* 0 by baron and feme in her right is his bill, and after 
g his death feme is not bound by it, as to her 
- ' inheritance, but may file a new bill and examine 56 
- bun T MEN of the wife — - a 
ag ens eNr of wife when taken, as to her praperyy 56 
48 ſosrs, ſurvive in what caſe — 86 
49 Dee EE does not bind the wife without her huſband 54 
2 ing REPLEGIANDO cannot be brought by the feme 
18, 49 againſt her huſband - — 53 
52 LuxAT1CK, cuſtody of, granted to feme covert — 56 
er, in what caſe ordered to be paid the wife - 56 
50 M EXZAT REGNO, granted againſt a feme covert exe- 
fr; cutrix >> - * 
„ by baron alone - 64 
e con rEsso, bill not taken for want of wife's 1 
7 pearance only - 55 
irwie of —_ to anſwer, not regular upon the wiſe 
ape zo «one " 8 A 
is , 
EY BILLS: 

- SOfearruenT on infants coming of age 33 
3 np xf -r before appearance - 60.66 
93 by ſtriking out defendant's name - 60 
— "0 after appearance - - Go, 61. 67 
» after anſwer” - = Gr. 69 
aw after plea | - —— 61 
3 of the office-copy - - 6 
| e farther anſwer, colts - 61 
ARO. 2 AmEND- 


K 


— —ęH CO. 
— — 


1 
898 —_ _— 


_  - 
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AuznDMgNntT, where without coſts - Page 61. 66 
| where a new 92 is 8 61 
B1LLs, theit ſeveral names 53 | 
when dated - . - 6 
how directed 8 - — = $7 | 
bow drawn - 8 2 - 57. 64 
= form of - 4 Þ - 2 5 
when filed - - - 39 
ho filed - 1 — 60 
filed in another's name 3 
on behalf of wife without heyprivity - 6 
two bills for the ſame matter - 8 
two bills upon one —_—_ - of 
Cosrs, ſecurity for * 3 0 
Cross-BILLs filed before heariog - - bo 
* 1 after appearance — — 0 
MArrzER of, cognizable - - 5 
PaxTIIES, 2 - 1 
Rx cox ps filed and copied oo * 1 
Scan, in a bill expunged — N. 
S1GnaTURE of counſel Pa 1 „ 
SUBSTANCE of the bill muſt be true - — 57 
Ux DEA CLERKs muſt not keep back bills from the fix 
clerks - - — - 6g 00 
BILL AD SECTAM. 
BiLlt, how drawn a Fa =. $3.6 Daz 
in what caſes - - G62. 64, 65. palin WM 1 
CararGe, of combination 8 _ - 61 10 
omitted when — — 22 
Prayer, how framed - 4 62, 6; 


AMENDED BILL. 


AmENDwMENTSY, after anſwer, by adding a defendant, can- 
not be anſwered by the We defend- 


1% 
0zd 


ant - Revi 
on what terms * aber 60, 61.6: ren, 

on what terms after anſwer — 61.69 
APPEARANCE, on what terms before - 60. b rest 


Cos rs on ſeveral amendments 


Cross-CavusEs, amending bill loſes priority - 
Decxee-pro confeſſo 2 GH 
Druux xx, amending bill after - - 
D1isM18510N, not amended aſter — - 
Error of amendment after anſwer.” — = - 
EnGROSSMENT, new, where neceſſary => 66,61 
ExAmMINXATION of witneſſes, not amended after - 


ExceyTIiONs amended after, on what terms — 


-IR&EGULARITY, in obtaining an order to amen 
| 7 _ 
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Onde to amend, how obtained - Page 66 
diſcharged, if not obeyed - 67 
61 pakriEs added at any time before hearing 68 
bo PuBLICAT10N being paſt, replication muſt be withdrawn 
67 before amendment 68 
7. 64 being paſt, bill can only be amended by 
57 adding parties 68 
59 REPLICATION may be withdrawn and the bill amended 66 
59 but the materiality of the amendments 
bo ſhould be mentioned, and why they : j 
60 were not ſtated before — ä 70 1 
58 SuBPORNA On amended bill - 69 1 
58 SUPPLEMENTAL BILL, to introduce matter ariſen ſubſle- | 1 
jb quent to the original bill 68 1 
61 1 
57 — To PERPETUATE TESTIMONY or WIT. ; | 
67 - NESSES. / 0! | 
* But, in what caſes — - 8 | 
; Coum1s810w before ſubpœna - — 129 0 | 
1 joining in - - - 2 | 
* 57 ex parte - — — 129 1 
_ joint commiſſion, how made s + "og 1 
Cosrs not paid by either py when = plaintiff has | 
examined 3 . 
never given againſt a defendant - 70 1 
6, bros 171005, when publiſhed - - 73 'K 
Lhe nt againſt whom, evidence = 2 1 
paj' duuisstox, where this bill prays relief =» — 76 9 
„ SA TIoN pz BENE E582, in what caſes - 2 g 
A 6 | when only one witneſs living, though - ik 
#203 neither old or infirm 2 Ws 77 
when before the examiner IRE 
IyrgRR0GATORIES muſt be exhibited - - 723 
lsvs directed to try the validity of a will I 
an- Orgas, as to examination to perpetuate teſtimony 71 
nd- as to publication - - 72 
- 70 eros, in what caſe - - - 75 
„ 61.61 Wſivnanr IN Ta1L out of poſſeſſion, cannot bring this 
61.69 bill - - - | 
60. 60 HTisruonT PAEs ZAV So, in what caſes — os 
- ty of a modus 2 bo 75 . 
— b of a right of common - — 76 
= bs of title to lands - - \ nr 
- 6 of a right of way 8 . \ on 
- b | of a ſale right of fiſhery = 76 
» by | where a bill could not be brought for relief | 
66, 61 withogt waiving the penalty, as in waſte © 76 
- 6 on a uſutious contract — - 76 
» 20 but not of a lunatic's will 3 
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'Ti7LE muſt be ſhewn to the thing whereto the teſtimony 


relates — Page 70 
how / ſtated > 6 "= 
Wirr proved againſt the beir at law - = 4 


ſtated in hzc verba | 7 
not proved againſt a purchaſe for a valuable e. con- 


ſideration - 76 
W1iTNEss, infirm, examined - 5 76, 77 
b aged, examined 76, 77 
examined, where the parties lived abroad 77 
g £ 
BILL or INTERPLEADER., A 
Arrivavir mult be annexed - 78, 79, 80 
allowed to be read on motion for an injunc- 
tion — — * 
Cotxus iox, coſts for — - . 0 
Cos rs of plaintiff paid out of money in court - 05 
not given between defendants — - 7 
DersnvarTs may proceed after hearing — q 
D1isM15ss:0N, when for too ſmall a ſum - - 
Exgcu1or, when he way bring ä - 
MorTGAGEE - 


PraYER, not to ſtay ejeQment 


TEnaNT cannot bring this bill againſt his landlord add BW, 
a a ſtranger, unleſs they claim the ſame rent in N p a 
of tenure and contract * | _ 
WHAT, and how drawn - | — 28. 1 
| Wao may interplead - - . - * 


IN JUNCTION BILL. 


In jus criox, what | » 4 
in what caſes granted - 3 
- upon a conte | 
who may file this bill, and againf whom 
PRAYER of groom relief no ground for injunction 
e Iajunction. 


CERTIORARI BILL. 


Birr, how drawn | - . "my 
Box p to the Maſter of the Rolls - - — 
CaATIORAAIU granted, by woom . - 

— to 2 - - 
w obtained © . 
in what caſes - may 


not upon Engliſ bill et 
Decree may be made on hearing, or the conſs may be 
| ſent back, as the Court pleaſes 


INTERROOATORIES tc prove ſuggeſtions 7 , 
L 


N 


PLAINTIFT, in an inferior court cannot remove Page 8 
Proors before anſwer, not uſed at the 1 oy". 


77 PuBLICATION, when it paſſes - 83 
74 | | 
74 BILLS or CONFORMITY 
16 Paar — - A 
5. 77 | 
„ 77 | CROSS.BILL. 
a AuenDED BILL, after croſs-bill filed, loſes priority 86 
AxsweR, when filed to the original bill — » 86 
the uſual time allowed to put it in 36 


but it muſt be filed eight days before defendant 
in the croſs-cauſe will be in contempt for not 


filing his * ann — 
Con uss 10 — 87 
Cos 7s - - — 88 
(x05s-BILL, in em - - 86 
' what - - - 85 
when filed - - 36g. 97 
how drawn bi + os 


fiarinG of original and craſs-caules 
Poc8&DINGS in the croſs-cauſe ſtayed, in what caſes 86, 65 
Processs on original bill not taken out, * is won | 86 


ly Mtoziicarion, = ſtayed 87 
how enlarged 7 Pl „ 
78. Muro of croſs- cauſes „ 


SUPPLEMENTAL BILL. 


lDMINISTRATION charged either by ſupplement or 
amendment - = 


81, Peers, 712 pendente lite liable to 
Die aEE aided by ſupplemental bill - - 
aom opon to objection on this bill, by new parties 
aul x AT ION, Where bill filed after lication 
ARTIES - — - = 
ta, former ſuir 
VBLICATLION paſt, a fat may be introduced by ſupple 
| mental bill 
. HEARING on new matter koce decree . 
br PPLEMENTAE BILL, What - ED 
- N in what caſes - 
2 who _y briog * bill 
N VIEW * - : F : ®, 
4s BILL or REVIVOR. 
may 2 
> Wer, not neceſſary 2 < - 91. 93-94 
PEARANCS - - RES 


FAS SAS EEEEEES 


Ffz Bazos 
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BARON AND FEME | - - | Page gr, 92 
BILL or REVIVOR, what - ED, 
how drawn 2 = or 

Cross-CAUSES, revivor in each — 989 
Decrxts on revivor, cannot be diſputed by plain or 
revived, not for coſts only 93 


- In what cafes revived by bill or b go. 93,94 


DerEnDaANnNT cannot revive before decree 9 
not having anſwered, — in the bil 


of revivor - 

ExamInNATION of matters examined to before, not 
allowed upon revivor -< 94 
FBus $OLE marries, revivor neceſlary — = «= 
InyanTs coming of age, not neceſſary "+ ©, 92. 23; 
Jo1xT-TENANTS, death of, no revivor — 92 
Mon Ey paid out without revivor, in what caſes — 94 
OuTLAWRY, after reverſal, ſuit revived - 093 
Prairie s death after publication - 83 
refuſing to join, made defendant > +>" 
| Weste as cannot be revived in part 3 
Revaivor upon revivor” - - - 2 
who may revive $5 
reviving more than it "RP bad - 9 
SCIRE FACIAS - $2 = - 90. 93 

Tir rk to revive muſt appear on the hearing, or plaintiff 

A will fail, though er were revived on 


motion - - - 94 
Vide Scire Facias. 


BILL or REVIEW. 


- Bitt or Review, in what caſe „„ 
6 after what time 97 
not after report confirmed fix years 97 
l not 20 years after enrolment, tbe 

| parties not being 1 —— 93 

| how drawn 99 
* ſiled without leave, in 6 whit caſes 99 
who may bring 95» Marlin 

leave to bring, how obtained 95 

Cos rs, payment of, where W with - #9 
DEeE&EE, how drawn up - '®= 9 
6 reverſed, on what grounds SN - og 
6 not entolled a — 
- muſt be obeyed 3 - 1 


except in ſome inſtances 
DemvRRER, nothing read on argument th but the decree 00 
in what caſes | - 7 


Deros ir 
Discovzar far matter ml be ſhewn mays bran pa 
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Disutsstox pleaded — 9 Page 95 

upon hearing - 3 

ExrxoR mult appear upon the decree - Þ 98 

EviDENCE and proofs ' - - — 98 

new evidence 3 97 

Facrs not proved at the hearing - — . of 

not permitted to be proved on review 2 

Fing, a bar to this bill - — s 

MisaATING — = * 95 

No new BILL after bill of review 4 + 

RE-HEARING, de poſit - bY . 95 

SUPPLEMENTAL-BILL, in what caſes | 96. 98 

SuRETIES, formerly found upon bringing this bill 95 
WiTNEss - - - - 97 

CERTIFICATE, 

Carriox of affidavits, how ſtated - R 100 

of anſwer - - 5 100 

CEATITIcAT R, what 0 Fe 100 

CommMisS1ONERS, their certificate muſt be filed 101 

Ouiss ion in, how ſhewn to the Court 1 100 

CERTIORARI. 

can rien an l, has granted 0 101 

where it lies - a 101 

directed, how 101 

Praixrier in inferior court ſhall not have this nit 101 

PROCEDENDO, in what caie = * 101 


CHANCELLOR axv CHANCERY. 


ArpOolNTMENT, how ES 4 


— 102 

CHanCELLOR may ſue here - - 103 

ſo may the King - - 103 

Chancellor in an zo forine court — 103 

Decks in equity, obedience compelled to + -* a 

of inferior courts decreed - e208 

Juz1spicT1ON - - - 0s. 265 

Orzice - „ . = 108 
Powe a — - = 

CLERKS is CHANCERY, 

AnsweRs, &c. not to be delivered but to ſix clerks 107 

APPOINTMENT by the Maſter of the Rolls 6 

ARTICLED CLERKS | | = - £2 

Arroax Es of the court — — 104 


Copies, ſigned by wy fix clerks » * 106, 107 
Dirurr 105, 106 


Fr; Fees, 


437 


I N.D E K. 


Fzzs, when paid by ſworn clerks . Page 106 
Fin, for non-attendance „ - nor 
IRREGULARITY, coſts — - 10g 
n of clerks puniſhed - 1 
Oaru — 103 
Oreice 1 
PATENT ROLLS examined by for tlerks * g — 108 
Recor vs not carried from the office „ 
SunroenAs counterfeiting - — 106 
Unpzx cke, how to behave #12. Le - 19 
accounting, in what manner 104. 106 

appointment - - 104, log 

number — - 104. 107 

oath - _— 

qualification - ** 

diviſion of buſineſs - 104, 105, 106 

Watrtne CLERKS, their number w” 


Wannaure for patents to be enrolled, and by whom 105 


CLERK or Tus SUBPCEENA-OFFICE. 
Orries - * - 109 


CLERK or Tux HAMPER, | 
Orrier — — . - 109 


SIX CLERK op ru ROLLS CHAPEL. 
- Oxp1ce - - "Gs — 110 


COMMISSION ann COMMISSIONERS. 


Comm1$310n, how directed - 3 
tained «a 
In WAT Cas85, to affign a guardian for infant 111 
| and take his anſwer 11 
to aflign a guardian for one of non- 
ſane memory * — mW 
Recirats: in 2 what - »'.' 
' COMMISSION . | 
To take Anſever, or Auſiuer, Plea, and Demurrer. 
Aer of commiſſioners 17 
Arve, can only be returned under an ordinary dedi- 
mus 2 
ſworn in the abſence of plaintiff's commiſſioners 116 
— figned by the * - — 10 


Axsw-is, 


SN 


109 


110 


I N 5X. 
Ax3WER, how taken and ſworn before commiſſioners Page 118 


caption of - - 119 

ſchedules muſt be annexed - — 119 
Arroixruz vr of commiſſioners - =. 389 
ATTACHMENT for not returning the commiſſion 146 
ATTENDANCE of one commiſſioner on a fide enough 116 
Couuiss ox to plead, anſwer, or demur — 114 
a abroad, how executed — — 118 
in a country cauſe, return - 118. 127 

how returned - - 116, 117 

muſt not be opened or copied 3 

ſecond commiſſion, when granted 115, 116 

how granted formerly and at preſent 112 
CouuissioxERS names, ſtriking - «oa 


entering their names with the fix clerk 115 
their conduct where defendant refuſes 


the oath - a - 118 
death of a commiſſioner - 115 
Cos rs upon a ſecond eommiſſion — 1 
for not executing a commiſſion - - 116 
DzviMvs, not after a contempt - „„ 
when returnable — - 114. 117 
loſs of a dedimus - — 118. 123 
ordinary dedimus, return 8 118 
DemurnER, no commiſſion to demur alone - 113 
after time to anſwer - =. 2 
MasTER, when to attend to take the anſwer - 115 
NeGLiGgNnCk in carrying the commiſſion - 116 
Notice of executing the commiſſion 115. 122, 123 
Praixriyr refuſing to join in commiſſion — ' 135 
Plea, after time to anſwer — — 113, 114 
PEER may have a commiſſion ot -. :: yp 
SPECIAL COMMISSION, how obtai 5" 
II xo of the bill - . — 112 
Tims to anſwer — | — — 114 
COMMISSION 
To examine. 
AbaTEMENT, by death of plaintiff ' - eo | 366;- 
AccounT, when examined before hearing - 120 

Adjou xx MEN of the commiſſion - - 12g 
CommissiON, what - - — 119 
| when it iſſues - . 120 

when granted - - 

before hearing 4 - 

carriage of - - 
when renewed =» „ $32, ing 
F4 Cou- 


1% 


120 


— 
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Comm1$310N, to examine witneſſes abroad Page 119, 12) 


how obtained 8 — 119. 127 

how returned — — 119. 127 

form of - W-" 128 

after a decree =—_ 7 128 

' ſecond commiſſion, on what terms 123 

Commss10NERs, who may be — „ 1 
how named — - 0 

exceptions to - sf 

ex parte - . 

their conduct — Ss 

where they are witneſſes «Ing 

Cos rs, whe reflefing words are ſworn — 16 

: error of the clerk - * 

DeyosiTioNs ſuppreſſe — - 122. 127 

filed with the fix clerk - - 123 

DvuyPL1caTE of the commiſſion, in what caſe - ' ont 

ExXAM1NAT10N of witneſſes, how - 3 

upon a renewed commiſſion 125, 124 
where one fide does not examine 123 

how delivered to the Maſter - — 125 

how kept - 1 

Examiner ſend down into the country, in what caſes 1:6 
ExEgcuT1on of a commiſſion, where - - 127 

" Hearinc, on bilFand anſwer - - 120 
INTERROGATORIES ſhould be exhibited on each fide 12 
Ia REGULARITIES certified and verified | 326,12 

commiſſion granted to examine 126 

MasTzR, when he may examine » 1 

PuBL1CAT1ON paſſed, no commiſſion after „ 1 

Service of notice to execute commiſſion - 127 

SUMMONS to witneſſes - - 124 

SUBPOENA to rejoin | - - 120 

to appear and telliſy „ 

duces tecum - - 126 

Wirnzss refuſing to attend - «+. 406 

may uſe ſhort notes to help his memory 125 


Commiſſion to examine in perpetuam rei memoriam, vide Bill 
15 perpetuate Teftlimony, Examination, i. . 


COMMISSION or REBELLION. 


APPEARANCE, ſecurity for, when taken 119 
Bail, in what caſe taken - - 129, 130, ſparfin 
Baron AMD FEME, wife taken without the huſband, and 


diſcharged HERS — 130 

Con uission, when it iſſues 209 
how directed, and to * 129, 130 

how executed | - N 


when executed — - 131 
AR Couuis- 


In v 


or 


IN D- EX. 


Couuissiox ERS, their power 5 Page 129 
ComMITMENT upon a non off inventus returned "a 
CosTs for irregularity in iſſuing this writ - — 131 
EscaPE, puniſhment for ſuffering - — 130, 131 
FEET PRISON, party taken to, when . K 129 
IRREGULARITY examined in this court only - 131 
Rescue, commitment for - . 130 
RETURN of the writ -. a - 129 
\ COMMISSION 


To examine Parties, 


Vide Examination, 


Contempt. 
Parties. 
COMMISSIONS 
Do examine Strangers to a Cauſe, 
In what caſes - - — - 131, 132, faſſim 


COMPTROLLER os Tus EAMPER. 


Orrice - - - - 133 


* 


CONTEMPTS AND COMMITMENT. 


Ar FID AVI of ſervice of the order diſobeyed 135. 147 

AvERMENT not againſt Sheriff's return of a reſcous 138 

| nor againſt Commi/ſioner”s return - 138 

bir r taken pro confeſſo after 3 — — 1358 

Box o to appear „ — 134 

Couuiss ton to prove a contempt A - 136 
in caſe of fickneſs of witneſſes — 197 

or diſtance - 137 


CommrTMENT upon proof or confeſſion of a contempt 138 


if taken upon a . — of rebellion 134 


Cox ru r, what ys 133 

diſobedience of orders ao Cont, a breach of 
the peace _ 133. 140 
abuſing prooeſs of the court 133 
abuſing parties and 2 — the cauſe 134 
terrifying a witneſs 134 

taking out execution on a trial directed 

by the Court 138 
« forging or counterfeiting the — Seal 134 
adveruſing for witneſſes 139 
ſuing bail pending a writ of error 139 
wife not HO" lunatic huſband 139 


| Con- 
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DzPanTURE after appearance 


GaorER may take the man preſent at the many the 


- 
/ 
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cosriurr, marryi infant ward - | Page 1 U 
| —— taking _— — from the as 
court - 139 
publiſhing mis of the Court 140 
diſobeying proceſs though eng 134 
How yUNISHED \, 134 

DiscHARGED after imprilonment, when 134.141 Bl 
when not - - p-*, 1 2 141 

DiscHarGeD, clearing r e 

paying coſts 136 C 

or depoſiting the utmoſt ſor to which Cc 

coſts can amount 140 Co 

for not anſwering, dicbarged, the cos Fe 

being accepted 139 In 


DiscHarGEeD on anſwer coming in 
though inſufficient, and paying his coſts 
diſcharged by general act of * 139. 
Cox rEMN ER, when heard by counſel 


a refuſing to be examined, ſhall not bare 
coſts, though cleared ks 
Cos rs of contempt aſſeſſed by the Mafter a 
Cross BILL, contempt for not anſwering - + += 
DecxEs, contempt for not performing - - 


muſt be proved by two witneſſes 


EXAMINATtOxN of a clerk in cuſtody for malpractices 


order of commitment 

0 MENT for breach of decrees i is in nature of 

an execution - 
| cloſe, not without ſpecial order 140, 
IxrAxr, marriage of, there muſt be _—_— for a 

ſettlement - 

NoTicz, where contemner appears ea. muſt de 
given the other ſide 

not neceſſary to a party preſen when the 


Cor 


order was made 135 
Oxbr made in favour of a 1 in & contempt, 
diſcharged 138 
where it muſt be ſerved, to make the breach Auen 
bol it a contempt 135 
Pa 1s A diſobeying a decree, not por in cloſe con- 
ſine ment - 140, 141 Dir, 
Proctss upon contempt in not appearing or anſwering 134 Wl Geny; 
attachment 135 dt q y 
attachment with proclamations - 135 MW Wair 
commiſſion of rebellion - „ 
Serjeant at Arms — — 135 
ſequeſtration | - - 135 
to compel a further anſwer - — 135 


4 
0 
+ 
+ 
1 
1 


INDE X. 


Proor of ſervice of ſubpcena, what ſhall be Page 137 
of ſervice of injunction 3 


olf contempt in diſobeying decrees = 137.139 


Bow to appear, where taken - -_ 8 
in what ſum — | — 141 
where aſſigned 141 

Ceyi corpus returned, motion to bring in the body dg 

CoMmMITMENT in what caſe - 141 

Cour EH eus diſcharged by general pardon 139- 142 

Fru not brought in alone 142 

InDORSEMENT on the proceth, or the cauſe for which i | 

iſſoes „10 

Parry taken * irregular proceſs - — 142 

PrOGEss, time een re/te and return — — 141 

returnable immediai? M7 — 141 

where made out - + 

muſt be duly executed - — 143 

diſcharged how - 142 

diſcharged with coſts, in what caſe — 143 
SA It ANT AT Aus ordered to fetch ws party, in 

what caſe - | - 142 

buzi amerced, on what account - 3 

COPIES, 

Mrs, &c. by whom copied - ws 

at what rate — 3 

in pauper cauſes - - 2143 

Cor ixs, in what caſes recorded - > 144 

how written - - 143 

when delivered out of the ofice «= — 143 

when uſed in court - — 143 

CORPORATION. 
Autwi x, when upon oath 144 
when the clerk of a corporation . anſwer 

upon oath — — 144 

DiTaINGAs, in what caſe it iſſues : „ 

dERVICE OF SUBPOENA, what ſhall be good 144 

SEQUESTRATION — 144 

War of execution — 1 


1 
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81 
<=£1 8 C0878. 
Goda AL - - Page 151 80 
ATTORNEY, colts for neglect A 149 
BILL to perpetuate teſtimony, no coſts - — B51 
: of coſts, when examined wo © — 152 Ti 
Corrs certain in what caſes . 145. 147, * 152 Ti 
uncertain 4 2 - 145 
do not always follow the event „ 149. 152 
in pauper cauſes . - 145 
infants __ Ds 3 > 145 Ac 
truſtees not in fault . e Ba 
of proceedings at law - I47 Co 
of an anſwer or depoſitions ſuppreſſed - 147 
upon proceſs of contempt - 147 M- 
| for not going to trial upon an ifiue - 149 
| on a reference for maintenance - = 
refunded, in what caſes | - we gl 
| reſerved wy 
| when paid out of the aſſets of tellator >... 
| taxed, by whom = - 145,146 | 
| payment of, how obtained 146 Acc 
| where plaintiff ſhall loſe the colts of defendant 5 
contempt - - 146 AL1 
Discovsxx, colts of, in what caſes - „ 
Dis uiss ion * bill and _—_ | - 149 
Dower ens 
ExCEPT1ONS, not to a report for coſts coly/ 4 10 
| Execvrors * 150. 152 
| | "Frau, not exemplary coſts - x uw}. 10 Btu 
| GovBRNORS of a charity ; - . 149 
| He1s, in what caſes he pays coſts - 149, ſparſim 
Ixrax T. i in what caies - * 145 149 
| IR&EGULARITY, colts of 70 1 
| Lacs, colts for - - - 150 Bir 
| LeGcaTEE $5 ol - - 149 Cavs 
Lie for coſts - - 9+ Dre 
Luxaric, eſtate of, pays no coſts - -.\ 38 
Mor TGAGEE pays coſts, when N — 149 
NeGLIGENCE in officers of the court - - 150 
OrrEx of accommodation - - - 150 
ParT1iTION, no coſts - - — 149 
PaymenrT of coſts, when > «a 
| ProcEenINGS, vexatious - - 151 
| * y ſtayed till coſts pad — 147 
| Re-HEARING - - 151 
Revivor for coſts, in what caſes - - — - WW 
| SCcanDAL, reference for - - - 152 
[ : SECURITY for colls given . - - 146 
2220 a SECURITY 


I N' D E X. 


SecuRITY in what ſum "264 4 


Page tr 
applied for, when — 151 
in what caſes - 152 
in what caſes defendant ſhall give ſecurity 152 
80 1c rox not allowed coſts for coming to town 146 
ordered to pay coſts — 148 
his bill taxed 1 - 146 
TENDER, where it ſhall excuſe coſts 8 „ 
TRIAL AT LAW has - 8 
COUNSELLOR. 
AcT10xs for his fees will not lie - 153 
BaRRISTERS included under the name 4 Serjeant Counters 154 
CounSELLOR, his duty - 154 
muſt not take a cor veyance from his client 153 
MALPRACTICE, may be ſilenced for - 6. $46 
DAY-WRIT 154 
DECREE AND DISMISSION\ 
AccounT, examined after decretal order «- (6 
decrees relating to, not enrolled — 156 
ALTERATION of decree from the minutes -* > ith 
upon re-hearing before enrolment 154 
after enrolment, by bill of review only 154 
not upon petition though the decree be 
obtained by fraud—except in caſes 
of miſcaſtin - 3 
BILL OR1GINAL, not to — DN decrees «..- 
not unleſs the party bringing it has 
a title paramount the former 
plaintiff - - 155 
after decree, in what caſe © tc» 
BH amended ſto? decree - . - 159 
Caveat | _- — * 159 
Decree, what - - - 15 
ſometimes for a defend int - + Me 
binds perſons preſent in court - , 269 
binds, how - . - - 157 
by conſent not ſet aſide - - 159 
how drawn - | 169 
how preſented to the Chancellor -'' dep 
| how ſigned and enrolled ge - 157 
when delivered to the fix clerk 6. ©" og 
after judgments, how drawn - - 158, 
concerning lands - 6 _ 
to forecloſe - — * 8 
Dreake 
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u mn. 
renz to forecloſe, time enlarged - 


Page 158 

infants - — 158 

evidence, in what caſe — 158 

againſt defendant, though a witneſs — 158 
DecrzTAL ox, not diſcharged on motion "I 
D:isM15$510y pleaded, though not * 198 
ExROLMENT, when s ot 
after death of party - - 8 

opened, in what caſes — 3 
FxauixaTiOn of defendants after decree - 158 
2 making decrees muſt ſign them - »- a 
ISCASTING, what - - „ 1835 
PaxriEs bound by the decree - - 156, 157 
Six CLERKS muſt ſign decrees 159 


Unpes CLERKs may bring decrees from the fix clerks 
to the Rolls chapel. R 


' DEEDS anv WRITINGS. 
AFF1DAVIT upon bill of diſcovery, in what caſes . 


159, * 

Cor ixs of deeds given by plaintiff | ws 
Dezps referred to, produced before the examiner 125 — 
delivered out of court, in what caſe 160 
delivered to the Matter * „ 
Ins rer Io of deeds refuſed << — 161 
INnTERROGATORIES not ſuffered to be amended 161 

ReFERENCE to a deed does not make it part of a * 
poſition - 161 

DEMURRER. 


AnsweR, when it over demurrer - — 166 
ATTACHMENT, demufrer not 1 after - 163 
AVERMENT, not in a 

BaRON AND FEME, baron — a for the nite 163 


BI L amended after demurrer E 
before argument — 3 
not after - - | 16 
defective in form = - 164. I 
for diſcovery of * defendant 3 is not benny * 
anſwer 167 
of review " - y/ — 168 
ſupplemental _ - > .," 268 
for inj unction to ſtay mandamas i 109 
againſt the beir for pa ment of a bond debt maſt 
hy that he is ; 169 
for diſcovery in aid of ſpiritual court — 16g 


Countxarion mult be denied by anſwer „ 


Co 


Ds 
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Cosrs, in what caſes 5 5 
of demurring at the bar — 163 
what, upon demurrer over- ruled = 164 
when demurrer and plea come in upon a de- 
dimus 93 — — 164 
DEMURRER, what __ - - 162 
how drawn - 166, 167 
fled, when - - = 163 
not filed under an order for time - + 63 
filed after time for anſwering out — 163 
cauſes of - - 162, 167 
end of - — - 162 
to an anſwer - - »- 
to a replication - +." nQ 
to ſo much of the amended bill as had not 
been anſwered, bad = 4 169 
when ſet down to be argued +. _ 
how .entered'with_ the Regiſter - 165 
entered in eight days or over-ruled 154 - 


coming in without an anſwer, defendant 
being brought up by habeas corpus to 


anſwer, quaſhed - \|o6g 
determined in open court OE 

alone, not good upon an order to plead 
5 anſwer, or demur, not demur ring alone. 166 
not good in part and bad in part — 166 
cannot ſtand for an anſwer 166 


no ſaving upon - 
ſpeaking demurrer, what 
to diſcovery, penalty not waived 
in what caſe = 
not after demurrer - 
of a cauſe depending - 
becauſe bill too looſely drawn 
becauſe bill did not ſtate the effect of 


8 


„ 


foreign judgment - ».- 0p 
for want of equity | - - 167 
to relief good, though anſwer to —— p 
107, 1 8 
to both relief and diſcovery 168, /par/im 
to interrogatories, what - - 169 
and on what occaſions — 2 
Discovza r not compelled, if immaterial 1 
ExceeTions not taken till demurrer argued - 466 
ExzxcuTor muſt ſhew that he has proved the will 167 
FoxrEITURE not to be anfvered - =» 163. 
GengrAL DEMURRER n — 164. 16 
LtxGTH oF Tus not proper for a demurrer - 167 
MaixTENAxCE, not bound to anſwer to - - 16 
Oapers by Lord Bacon , - — — . 6s 
7 ParTiES 


INDE x. 


Pazrits — - = Page 16 169 

PI EA, demurrer not after 163 

Wirxxss cannot demur becauſe the queſtions are im- 
pertinent - - * - 


— 


DEPOSTTIONS or WITNESSES. 


. Vide Interrogatories. 
ATTENDance before the Maſter = - 175 
CosTs for reflecting words - | - 39% 
, Where undue copies are delivered - - 171 
Darn of witneſs before ſigning his examination 174 
| | after examination - 6: a 
Deros1T10Ns, what - - „ 
how kept 170 


ſuppreſſed, in what caſes | no, 171. 
contradictory, witneſs ordered to 121 


taken in one cauſe, read in another 


2 172, 173 Jparfim 

amended - 174 

of matters not in iſſue, not to be read 174 

exempliſied, though bill diſmiſſed 175 
ExAMINATION to the credit of witneſſes - 175 


ad informand. conſcientiam judicis, depo- 
fitions taken thereon to be delivered 


ſealed to the Chancellor — 172 
ExeMePLiFicaTIONs, how paſſed * „ 
RETEAENCE to a Maſter to ſee if W 

: * 175 
to a deed does not make it a part of a 
depoſition - ET” 174 
ScanDaAL expunged + - . 
DISCLAIMER. 
Cos rs 92 diſclaimer, when moved for „ >. 
if plaintiff replies - 176 
DerzxDanrT cannot diſclaim, and claim by anſwer 176 
DisCLaiMER, what - 175 
of one defendant, no evidence againſt 
another - 3 # 23 176 
how drawn - - TOP 


though defendant plead, anfwer, or demur 176 


Rzrriecr ion to ſuch matters as the defendant has an- 
ſwered, though diſclaimer as to the 4a 176 


. Wirtnsss, defendant diſclaiming - - 


Won ps of courſe n diſclaimer - - . 176 


DISMIS- 


AL 
pit 


Cos 


Dis 


Erz. 


Nor 
Orb 


Plat 


Pros! 
Rees 


Supp, 


Love 
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59 | 
5 DISMISSION axv RETAINER. 
| _ Vide Decree. 
Equity. 
— 
ALTERATION of a decree, not upon motion or petition 
75 Tate 177 
74 Bit not filed in time, coſts. 178 
71 retained after election to proceed 4 law 92 
74 Cos rs at law, not given here except upon an iſſue 181 
74 on diſmiſſion ſpared — — 18x 
70 ſpared, _ le ground of ſuit - 33 
70 paid by plaintiff T - - 177 fparfmns 
2 to defendants ſeverally — „ os 
71 Disuiss ion, What Fax" - - 176 
upon heariog — 3 
on dill and — colts = E 
where plaintiff diſavow s the ſuit * 9 
not moved for before anſwer - . 19 
for double procteding - 179 
whereplaintiff enters into lands in e 180 
no retainer after - 180, 181 
eaded to a new bill OR 
ELtcT1i0N to proceed at law or in e aity 179, 180 
not till after anſwer, or Jen arg ved 180 
to proceed at law, as to part, bel diſmiſſed, 
as to that part — 180 
motion of courſe for S. „ 
Notice of motion to diſmiſs Fa - 129 
Ozver for making election — - i% 
to amend 15 not prevent diſmiſſion — 178 
Paix Tir may diſmiſs bis own bill - 898 
upon motion ar petition — - 18s 
after demurrer, before ment — 179 
without co-plaintiff*s conſent — 173 
but not without coſts © — 182 
Ross curtox, diſmiffion for want of - 177.178 
urzzzxes to the Maſter to ſee whether two bills are 
for the ſame matter - - 189 
WBPOENA for colts after taxation . 5 185 
EQUITY. . 
lwity, what n — 1382, 183 faſſim. 


Us. | Gp 


| 
| 
| 


Deeps, &c. proved, read at the bearing 


INDEX 


Cori Es of depoſitions, evidence 
- of an original note, evidence, =Y 
Na of a ſettlement 

CREE, evidence 


may be proved viv wace - 
what ſhall be evidence of — 
Drrospior 8, contrarieties in, rejected 
in one cauſe read in another 


185, 186, 187, div. lu 


Bin 


though bill and anſwer gone off the file 1 
7 . 


8 Dr 
ERROR. 
Vide Infant. p-> 
Bill of review, | 
Decree. 
' AccounT carried on after Gs decreed and de- 
cree enrolled, not error + - Page 184 
Dek impoſlible, or repugnant 8 184 
in coincident cauſes, againſt one not a dan Dise 
to the ſuit in which part of a decree af- Evi 
ſecting him was made, not erroneous 184 a 
of inferior courts reverſed — „ 
not reverſed for want of form - — 13; Wha 
Ex tox muſt appear upon the face of the decree 184 
EVIDENCE anD' PROOFS, 
Vide — "IR 
ABM15510Ns in an anſwer, not le againſt other Exal 
| defendants K 88 WY 
ArribAvirs read againſt the anſuc — 1 PLAIN 
Ax sw x diſproved by more than one Samet 1 
corroborated by one witneſs enough for a decree 186 PAROL 
not replied to, admitted - » 3000 
in ſpiritual court evidence - 188 de- Ex. 
8 of one defendant, not evidence againſt 2 ker 18380" TE 
| of a ſuperannuated perſon 150807320 
APPEAL, no proofs admitted which were not read below 101 WALL 
Bax kRU r witneſs - 8 
BARON AND FEME conkdered as one witneſs = 188 
 Feme's anſwer not read againſt the 
7 huſband - 1 
8 LL, when evidence againſt the plaintiff - » 00 
ERTIFICATE, of character, not evidence s 
CERTiORARL BILL, proofs 'before anſwer not read at 
WP the hearing — 


Aris 


I D R 45 


DerosiTioxs, not evidence where the bill cannot be 


read at law - — Page 18; 
where read at law - - 18 
to perpetuate teſtimony, read againſt  * 
whom - - 186, 187 
bad, witneſs refuſing to be croſs-exa- 
mined 187 1 
taken in the Admiralty, evidence - 189 15 
againſt tenant in tail, not read againſt 11 
iſſue in tail 1 Aa 
D1SCLAIMER of one defendant not read againſt another 188 1 | 
EviDENCE of a licence to a ſchoolmaſter to teach +» 186 
184 dehors a deed - - „ fl 
184 as to miſtake of a name — — 190 | | | 
18; WExaninartion new, when allowed - - 190 Ill 
134 not upon revivor after publication 189 | if 
de bene eſe, when read = « 1 
viva voce, not to prove hand-writing #1 
of deceaſed perſon / + - - 187 M0 
not to prove letters or notes =.” " 
ExeMPLIFICATION of a patent, where not read - 189 | 
Exa1B1Ts proved wiva vote | - - 189 | 
188 ur aN T, his anſwer, not read againſt him - 183 | 


PLAINTIFF cannot be a Gifneſs, unleſs examined be- 
fore he became — — 189 


ol EVIDENCE - - - 190 
boots of matters not in iſſue, not read = 188, 189 


_ > — 
— 
—— — — — — — 


B 


198 E EXAMINATION, where * 7 - 190 ; 8 il 
183 NTENCE in eccleſiaſtical court, evidence - 190 1 | 
190 PUBPOENA to rejoin ; 188 if ö 
„ LOOT examined by both * nber party 18 
* can object b 186 ö | 
138 twice examined, not read © - 187 11. 
| dying, depoſitions read, and what they | 
| ſwore at a trial - 187 | 
iſſue to diſcover their intereſt - 190 ö 
intereſted, examined after a releaſe 190 | 1 
- - - EXAMINERS, ee xl 
| Vide Interregateries, . 
. Proilxruzur of examiners Sas - 191 
; uin ERS, their duty | > - 192 
I oath dn OG - — 191 
LS office - — 191 
MN puniſhed for miſconduRt - - 192 
| Aris AND WITNESSES muſt be ſworn before a Mal- 
\ div. lu tee before they are examined 6=* I 


_— | G g 2 | Ba 


% 


— — 


Bxawinzn not bound to the letter of the ãntetrogator/ 1g 


| ReB-gxaming TION, nqt without order 19555 


Poli riox, in what caſes | jo 197 ho 
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EXAMINATION or WITNESSES, 


Arripavir to prolong time to examine, on account of 
having material witneſſes, how drawn Page 19, 
of a party deſiring to examine witneſſes 
after publication, how drawn 193, 194 
Cross-2xa MINATION, Where 
CAS xa ſhould be read to the witneſs before he 


ſigns them - 196% Ac 
ſuppreſſed, witneſs having 2 Cc 
ed three times 16688 D. 
not read, witneſs dying before he 6gned 
them 196 
EXAMINATION | in court - „ al 
before publication - 193. 195 
not after without ſpecial order > 
not before anſwer W 
in the country 
not of witneſſes ora before publication 
after bearing Der 
be fore ns was reported null. 
ſuppreſſe Exc 
how taken P i 19; ga 


Qzver 0 examine after publication, how obtamed 


193, 194 fporjm 

ON, when he would examine, wult ſerve ſub- 
pena ad.rejungendum - «2 
PyBt1CaTION flayed, in what caſe G01 4 — 19 


WIr ISS muſt be produced — - 


' EXAMINATION DE BENE ESSE. 
erte not publifhed to compare them wich | Answ 


thoſe taken in chief - 
taken before rr ſoppreſſed | 16 
BxanInaTlON, what — 
for what — hag allowed 16 
granted, Where * one witneſs 10 
the fact 1 Count 


granted, where witneſs i is 70 years old i 
refuſed, in what caſe - ; 
ProsEcuTION for Ferjury cannot lie op theſe depo- 
* ons ; 


Re- EXAMINATION, ghar anſwer — 


1 N D R X. 


ExXAMINATION or PARTIES, 


19,8 Vide Interrogatories. 
Contempt. 
, 194 Proofs. 
196 3 Witneſſes, 
106 Account, in caſes of, after _— - Page 198 
Co-PLAINTIFF Cannot be examined as a witneſs 199 
1968 DerEN DAT examined, in what caſes - 198 
where he was a weak man, the Maſter 
196 | was to take his examination, 199 
193 ; his depoſitions read for another deſend- 
. 195 ant, in what caſe 1 
193 
A * EXCEPTIONS. 
"Wl D:2061T by the party excepting to the report - 199 
19 exceptant a entitled to - 201 
; Exc Is, what * - 199 
, filed with the Regiſter - - 200 
allowed, defendant muſt anſwer, or &x- 
cept to the report - 200 /harfm, 
coſts upon over-ruling = „ 
coſts upon exceptions allowed „ 
to report, how drawn - - 201 
referred to the ſame Maſter as former 
exceptions were referred to - 201 
not to a report of coſts - - 20l 
REFSRENCE toa Maſter to examine exceptions — 199 


EXCEPTIONS ro A ANSWER. 


Aus wEA referred to a Maſter TW 4 


204 
to a common intent, where good 201 
plea or demurrer being over - xuled, not necef- 

ſary till ere are _ to the firit 

anſwer ; - 204 

ſecond anſwer, when filed 204 
Counms310n, not for ſecond anſwer till coſts for the frſt 

are paid - — 203 

Corrs, what, for firſt inſufficient anſwer — 204 

for ſecond . - 5 269 

for third - - 202 

for fourth - 203 

d:rxxpanc examined after four inſufficient anſwers 203 
nhiot after three inſufficient an- 

ſwers and a plea be” 

Gg3 | DiwunkrER 
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454 


4 


' Dewvnren not neceſſary where a bill charges a crime 
| and a penalty under a ſtatute, for defendant 


may refift anſwering u exceptions z 
but not, if the aca, Bi wing the penalty 
be expired - - Page 204 
ExceyTions, what 3 - - 201 A 
how drawn 3 3 
how filea - 5.7 0 © 201 
not after replication - > 2032 
when taken - - a At 
not till plea argued - „„ 
not to a plea ordered to ſtand for an an- Co 
(wer - : + 1 Ex 
to any matter of diſcovery anſwered to, 
before plea argued a - 204 
not till demurrer argued - — 204 
not to infant's anſwer — — 204 
not to certificate of commiſſioners 204 Lz 
not to a report for coſts . & 
may be argued for one defendant, though 
the reſt ſubmir - = 204 
for not ſetting out deeds in hc werba 204 1 
Reyreretnce upon exceptions, when 203 — 
| ReyorrT not excepted to, in what caſe - - 203 E - 
SCANDAI., reported in an anſwer, expunged 1 * 
WRIT or EXECUTION. 
Vide Writ of Affiſtance. - Pa 
As$18TANCE, writ of, when it iſſues 206, 207 
_ ConTemyerT, Lord Bacon's rules 2 MN 207 
LE, in diſobeying decree - 206 paſim. 
| Decxees, how entered by ſix clerks — — 28 ia 
not ated upon, a new bill muſt be filed 205 
to produce deeds and writings - 208 Oar 
DezDps, &c. how compelled to be produced 208, 209 
IxjJUxCT10N to yield poſſeſſion - 1 
Service, when the decree is for payment of money 205. 208 
when not for payment of money bs 200j 
affidavit of, and breach of decree, proceſs of 
contempr iſſues - 2. , 305 
proof of - - 205. 20 f Apr. 
of this writ where defendant cannot be found 207 Cn 
SUBPOENA ad faciend, attornat. clerk in court being 
X | 1 2 - "RR 
ad faciend. atternat. where a cauſe has re- | 
mained above a year without proceeding 5 Cao! 
1 in, poft decren "AIG. ©. +20 Gua 
Wai OF EXECUTION, What "IT © - | 
2 iſſues upon a decree - 805 
Zo not upon a decretal order 20 


, IND E X. 


EXECUTORS. 


Vide Cofts. 
ABATEMENT, not upon the determination of a tem- 
porary executorſhip - Page 209 
not upon adminiſtration durante minore 
etate determining 209 
ADMINISTRATOR may file a bill before adminiſtration | 
taken out n 210 
Cos rs, where executors ſhall pay them - 6-7: 
Exzcuros not compelled to anſwer without his co- 
executor 209 
excommunicated, the other may be ſe- 
vered - 2 06h 
where anſwerable for more than he receives 209 
LEGATEE may ſue executor for a legacy - 
EXEMPLIFICATION. 
Decrees, &c. muſt be enrolled before exemplified 210 
Deep exemplified, pleaded at law - - . - 310 
EXEMPLIFICATION, what - "ow 
effect of 5 nou 
how paſſed - . 
of matters of record only 210 
of a patent, not evidence 210 
ProOFs, where exemplified - - 209 
FEES, 
Jux1es impannelled to inquire of the fees in Chan- 
cery - - 5 . 
OaTH of thoſe who were to inquire - „ ob 
FORM. 211 
GUARDIAN. 
Ares ar, from the Chancellor's appointment to the lords 214 
CHANCELLOR, his power to appoint vardians | | = 214 
his power to proceed in a ſummary : 
way upon petition of minor“ s 1 
to marry ; N 214 ' 
Cnores of guardian - 07 — 213 
GUARDIAN ſwears to the infaot's anſwer - - - 212 
by will, his power 22 — 212 
appointed without ſuit = „ aa 


Gg4 Granpran 


209 
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IN D E X. 


Gvanpran removable, in what caſe - Page 212 
in ſocage — 213 
what acts he may do - *..-" "a 
aſſiſted to prevent an 3 marriage 
of his ward - \ 230g 
to ſatisfy loſſes, in what * - 214 
appointed by the Chancellor, when 214 
GUARDIANSHIP to two, ſurvives . - 212 
ING when — — 213 
MainTexancs | * 1 
| 6 though no  ſoir - 212 
not where there is a ceflmentary 
1 580 _ 213 
nnen of ward 1 
contempt | 33 - 214 
Nor ict of commitment of wardſhip - — 214 
Service of ſubpœna ts hear judgment, upon whom 213 


Wap or CourrT, infant, how made ' - 


f 


HABEAS CORPUS. 


| 7 ms pk of this writ i 8 
ABSAS CORPUS, what - . i 
| how obtained - 8 
in what caſes 5 Þ 
ſervice 
Paz1s0nBr may be brought up to the Fleet from another 
ga0 


may be brought to the bar 10 ſtate why he 
does not anſwer 
brought up by this writ, when be ſhall be 


remanded 
SEQUESTRATION againſt a prifoner for breach of a 
| decree - 0 
HEARING, 
Cas, ſetting it down for hearing b 
what number ſet down 11 - 
when ſet down "4 
not the term poblicarion paſſes » » 


how ſet down - 

a requi/itionen &fendentis 4 

no fee for ſetting it down ». 
improperly ſet down 

ä Kruck out of the paper, parties not appearing 

when it is ordered to be ſpeeded to hearing, 

every ſtep _— oy be take rau 


214 


215 
215 
215 
215 
215 


215 
215 
213 
216 


2t6 
218 
217 
216 
217 


2216 


217 
320 
220 


Cent 


— hag © A 


Co 


AB, 
Ax: 


Arp 
Arr 
Cou 


Cox 


Dec: 


WT 


IN D E X. 
212 CenT1t1CaTE from fix elerks, that pleadings are duly 


213 filed before cauſe can be ſet dowo Page 28 
213 CisRKs IN COURT, on each fide; attend the hearing 218 
Cos rs for not attending the hearing - Vie 217 
214 Cross-CAUSES heard together 9.06 — 218 
214 Detps may be proved at the hearing upon bill and 
214 | anfwer - * - 219 
212 HEARING upon bill and anſwer — „ 
213 upon bill and anſwer, if ſubpœna to rejoin 
213 has not been ſerved — - 219 
212 : where plaintiff does not appear - 219, 220 
where defendant does not appear and pro- 
213 ceſs was proved to have been ſerved 219, 220 
213 manner of, if upon bill and anſwer 219 
214 © Where the cauſe has been heard before, 
214 decree muſt be read = - 219 
213 S$UBPOENA to hear judgment . 
214 ſervice of - F „ 
proof of ſervice, what — P 218 
ought to be ſerved and an affidavit of ſer- 
vice ready at the hearing = > a2 
* HEIR. 
215 
215 Plea. 
215 ; Cofts. 
88 Cos rs — - - % 221 
215 Haix, when compelled to convey F 


HOMINE REPLEGIENDO 


221, 222 paſſim, 


ABATEMENT, not on infant's coming of age 225 
AxsSweRr, how compelled' - - - 227 
not evidence againſt an infant 1 
ArpeARANCE, how compelled = - £224, 224 


ATTENDANCE of a perſon marrying infant ward diſ- 


nift cauſa - x7 
infant may ſeek redreſs before he is of age 226 
218 Dead of an infant voidable 8 _ 230 
; ; CEF 


penſed with, on what circumſtances 229 


CoumMITTEE mult enter into a recognizance — 229 
Lon rzupr by infant 3 8 — _ 225 
marrying infant ward - = - - \ 3 

for marrying infant ward, how cleared 229 
in inveigling an infant to marry ' — 


Dzcareg binds infant, where - = 225 ani. 
E 8 
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= 
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I'N- D RX. 


Excrrioxs, not to an infant's anſwer Page 229 


FATHER only has power to Ne a teſtamentary 
guardian a * — 227 
not a grandfather nor a mehr 227 
FixNE and RECOVERY by infant, how « - 230 
 ForecLosuRe againſt an infant 8 < 231 
day given to ſhew cauſe againſt decree 225 
GuarDian, choice of, how compelled ET 
when compelled 3 
the King is guardian of infants, &c. 226 
Chancellor as his delegate -« 227 

not appointed after, nor diſcharged © on 
. account of marriage - - 227 
teſtamentary, ſeldom removed b 237 
| appointed by father to natural child 22 
GuarDIANSHIP, when it determines = +. 
IxFANCY in defendant, no excuſe for plaintiff's * 230 
In rANrT, by whom he ſues - 223 
by his next friend - - „„ 
need not wait till of age — 223. 220 
by whom defends — wm 
a ordered to anſwer upon oath, when - 223 
2 when not - 
truſtees ordered to convey - —_— 
may call guardian to account 1 minority 226 
what acts he may do 1 
ſtranger may apply on his behalf -.: 
liable for money borrowed to pay for neceſſaries 230 
dound by decree by conſent — „ 1 
may pre/ent to a church - - 3250 
may make a will, when 3 - 230 
cannot commit a devaftavit . 
has been committed for breach of a decree 225 
INHERITANCE of infant not bound by acts of Court 230 
InzuncT1on on behalf of infant ex ventre /a mere 223 
LacHxes run upon an infant, in what caſe 5 230 
LimiTaTioNs, ſtatute of, binds an infant Hd 

MainTENANCE allowed, though out of the principal 

of infam” s ſortune - - 227 


out of truſt eſtate, after decree <= 228 
increaſed to ſupport younger children 228 


out of a legacy deviſed over = '.. on 
in proportion to original portions 228 
not to the father, unleſs incompetent 228 
to the mother though married _ 228 
allowed without ſuir - 228 
out of legacy whenever Ryans, | if 
given to a child + 228 
not allowed for time paſt Oe” 


Main- 


| 
| 
| 
| 


Ix 


229 


e 


MaiwTENANCE in a reference concerning, no ſpecial 
direQions to conſider a poſthumous 


ſon 3 - Page 228 
exceptions will not lie to a report of 228 
M1$TAKXE in an offer of an infant «EE = ape 
PAROL DEMURS, in what caſes 22 222 ſdarſim. 
PeT1T1oON to aflign a guardian - — 3237 
PLEA of an infant amended after his coming of age 225 
PROCKHEIN AMY need not be a relation = © "228 
muſt be of ſubſtance - „ 
cannot be a witneſs | - 224 
liable to coſts - _—_— 

REyE8RENCE to the Maſter to inquire if the ſuit be for 
the infant's benefit - - 224 
to inquire which of two ſuits is for his 
benefit" - - — 224 


SUBPOENA AD AUDIENDUM JUDICIUM, ſervice of 224 


TazusTEz for an infant, ſtranger entering conſidered 


as ſuch - = 227 ſparfim. 


28 


f INJUNCTION. 


Arripavir of ſerving order n;/ to diſſolve injunction 234 
238 


not read againſt the anſwer - 


P 3 
except in ſome caſes - 238, 239 /barſan, © 


neceſſary to obtain injunction to ſtay walle 244 


ſometimes granted without - 244 
An8weR after, no injunction without notice - 3234 
APPEARANCE after, no ſpecial injunction without notice 233 
Cross-B1ILULS, caſes of - - 235+ 241 
DeLay cauſe for diſſolving injuntion =<- - - 241 
DemuRRER prevents injunction 20 
Exczrrioxs ſhewn for cauſe againſt diſſolving injunc- 
tion - - 1 


not alone ſufficient for granting injunRion 241 
but if granted, it will be continued on 
exceptions, Hang juſt filed 235. 241 


Fines were formerly impoſed for breach of injunctions, 
not ſo now - 9 — 245 
Ix juxcriox, what - - — _ 338 
x how granted 0 * — 


231 

preſented to the Chancellor before ſigned 231 
not of courle, if bill 1s referred for imper- 

tinence - — 233 

not upon a prayer for general relief only 233 

to reſtrain purchaſer from paying money 233 

to ſtay negotiating à bill of exchange 233 


Injuxc- 


459 


- 466 INDE x. 
IxJoxcr1On not of courſe, cauſe faading over for 
want of parties - Page 235 
in what caſes granted 237. 240, 241 paſſim 242. 
246, 247. 248, 249, 250 paſſim, 


how obtained upon the anſwer - 237 
where it ſtays trial , <= - $134. 236 
where it ſtays execution - 236, 237 
not granted on tition — 237 
granted on motion, diſſolved ob motion 237 
on what terms. granted 242 
ſhould be enroſſed or ranſeiipt filed 246 
upon a contempt — - 245 
does not prevent an ent "0 


IxjuncTion cConTINVED, after verdict for a patentee, 
Caſe reſerved, and a dif. 
ference of opinion in the 
court - 233 
though che equity of the 
bill is anfwered - 2:6 
in what caſes 236 par/im 237. 239 
to the hearing vp 
money being brought in 237 
1 233 ſparſim 239. 241 
| Ia juvncriox DISSOLVED on coming in of the anſwer, 
| , how - > 234 235 
- cauſes againſt diflolving «> os 
p on plea allowed 2 3s; ag 243 
| a ſo where plea was to ſtand 
an anſwer tt ot 
niſi, on motion of + 2 "Oh 
unleſs the ſuit be revived 235 
as it was not ſerved till after 
the anſwer came in 235 
in croſs-caufes, wien 235 
commiſſion not being returned 236 
not of courſe upon demurrer 
allowed 233 8 
5 not when anſwer is referred 
| for impertinence 836 
bill being amende& 236 contra 243 
may be revived on motion 242 A 
not at the laſt ſeal -» > - $46 | 
InjuncT10N TO sTAT PROCEEDINGS AT LAW 250, 251 
252 palin. C 
how obtained _ 232, 2 33. /parſim. 7 
if before anſwer, ou anſwer and further 
order - 233 hf. F 
bo obtained on an order for time 234, 233 
upon motion 5 Pe 
to ſtay ſuits upon ſtatute Bd, 6. c. 13. 246 


W rr _ ww 


IND EX. 


Is JUNCTION TO STAY PROCEEDINGS AT LAW. 


to ſtay proſecution for perjury, the cauſe 


b here not having been heard - Page 246 
- to ſtay ſuits agaialt privileged perſons 246 
. to tay action of treſpaſs far craſing grounds 
7 to ſerve proceſs of the court - 246 
6 IN jUNCTION TO STAY WASTE - - 2 3 
P in what caſes 243, 244 * 2535 254 fa 
7 granted a whom 243 
37 againſt a leſſee — 244 
42 | not agaioſt mortgagee or his leſſee = 244 
46 In;}UNCT10N TO YIELD UP, QUIET, OR CONTINUE 
45 POSSESSION OF LAND» 
* what caſes. =. - 244» 245-254 
ow it operates 1 — 445 
Ixjuxcriox, PERPETUAL. | 
in what caſes | - "231. 245. 255 
33 MEMBER „ ee * from procecting at 
| 8 
66 MoxzE v ordered into cqurt - — 
39 ordered i * court after verdidt before io junction 
37 would be l I. A if plain- 
37 tiff was oing - 237, 238 /ſpar/im. 
41 = not — 44 5 _ an injunction, con- 
tempt 3 
35 not brought in on an ;ojondlion for want of an 
34 anſwer of a defendaot abroad = 238 
43 PaxTY at whoſe ſuit injunction iſſued ordered to make 
ſatisfaction for money which me bailiffs os 246 
PrEA prevents an injunction 236 
Procss of contempt, againſt contemner- — 3 
8 a, when ordered - 245 
EN rs ſtayed in the tenant's nds, when - —_— 
ReyorT upon exceptions maſt be procured in a reaſon- 
ls tins, or the jnjnayen pill be didolved 241 
SERVICE of injunction - To 
where plaintiff at law is abroad 2 
Suirs in the Petty-bag not bred by injunRtion = 337 


INTERROG ATORIES. 


n mode of examination in matters of 


allowed tobe amended — 
ConTewyr, in caſes of 


cover fraud, &c. 


For 81 HERS, examination of, muſt bei i 1. 


interrogatories in matters of account not 


9 in 05 examined on interroga- 
Fx aud, . — on interrogatories to dif 


256 


256 
«7 


256 
255 


19722 


462 | INDE x. 


Ire what — - *Page 255 
copy of, when given to the party 256 
defendant examined upon, for in- 

ſufficient anſwie er 236 
confined to matters ſtated in an 

-- affidavit proving a breach of 1 

an order of Court ys 
examination upon new interroga- 
tories for AA e 3 a 

the ſirſt 256 
Maſter to ſettle the inte ato- 

ties where party is a weak man 257 
after examination on, and publi- 

cation, plaintiff ought not to 
have commiſſion to falſify de- 
| fendant's examination A * | 
COS EPS 7 ON © exhibited before the Maſter to 
falfify the examination of per- 
ſons who had been. examined 
: pro intereſſe ſuo - 2 9 
INTEEKOGATORIES OF WITNESSES s - 1 
how exhibited, and by whom 257 
are either direct or counter 257 
muſt be ſigned by counſel 227 
muſt be exhibited before exami- 
nation of witneſſes on either fide 257 
if before an examiner of the court 
muſt be produced before _ 


left with him 257 
| in the country, how exhibited 257 
. 2 always incl aded in ex parte com- 
miſſions 258 
: muſt be to the polot neceſſary, 
T and muſt not be leadin 1 


what ſhall be deemed leading 2358 
en NEW 
7 | new interrogatories for the exa- 
mination of new'witnefles, be. 
fore publication 258 


ſeldom allowed to examine the 
ſame witneſſes - 258 
812 | bat before examiner party may ex- 
= a amine on new interrogatories 258 
* = y * examination upon, for imperfectly 
anſwering the firſt — 236 
MasTzz to ſettle interrogatories if leave be given to I 
del examine after publication and before hearing * 
258, 259 Ju 


Mi1sTaxe, depokig 5 ſuppreſſed from miſtake in the 
the interrogatories - 259 
Witnsss ordered ON to attend in caſes of doubt 259 


I N-D E X. 


INTEREST. 


| Vide Legacy. 
DeBTs by ſimple contract, where rar carry in- 
tereſt - Page 260 Jpar/im, 
ExscuToR, where he ſhall pay it 261 
INTEREST, where intereſt upon Ns" ſhall be a . 260 
where it becomes principal - * 260 
where it is only to be W upon the f 
principal 260 
given from the time of the Maſter's report 
confirmed, where the debt is not before | 
liquidated 260 
given from the time of liquidation, where 
the debt is liquidated after the * 
confirmed - 269 
may be given, upon reſervation for fur" 
ther directions - — 260 
allowed on ſpecial circumſtances - 
not on an old bond beyond the penalty 261 
not upon a judgment before the Maſter 261 
compound, allowed —_ particular cir- 
cumſtances - 261 
what rate of - 261 ſparſim. 
Loc charged on land, from what time * 
allowed 259 
yable out of perſonal eſtate, from what time 
-mtereſt allowed 259 
charged on a dry reverſion, from what time 
allowed 259 
given out of perſonal eſtate carryiog intereſt © * 
or producing profit, from what time it 
ſhall bear intereſt — - 260 
TxvusTEs, where he ſhall pay it - 1 261 
STRANGERS not _— to — upon a legacy 260 
”** IRELAND... 
Dar, bond executed 10 England for debt in Ireland, 
ſhall carry Engliſh intereſt, but where con- 
© trated in England and bond taken in Ireland, 
ſhall carry Iriſb intereſt 262 
ExcLanD, Where court of equity in Hale nn 
relieve 261 
InzLAxD, bill for partition of lands i in Ireland diſmiſſed, | 
- but account of profits decreed 262 
JudoMenT, 997 judgment upon a bond in Treltad, 
| that judgment cannot be pleaded to an | 
action in the courts here | — 252 


0 | SEQUES» 


— — * 
Dn : 


1 * D , 


StanksT NATION granted in England 2 defend- 
8 ant in {reland | Page 262 


ISSUE AT LAW, 
| Vide Proof and Evidence. 
Axzwen not ſent down to a trial bY officer copy refufed 


as evidence 6 ». .. . 204 
1 of the judge = 263, 264 

os rs, when given 264 

our Chancery, its diſcretion in 17175 ide 264 A 

fol RY SPECIAL, proper to be moved for iv p bancery 264 As 
Issve AT Law, id what caſes Gy - - 262 
how tried 7. 263 

TeiaL, when ſet aide LIP - 264 By 
Talat NEW, when granted - 263 /parjmm, 
when refuſed - > . 264 

Wen where ordered . = 5 — 263 Br 

JURISDICTION. G1 

enen. juriſdiction of, not to be impeached or Co 


denied by any other court in matters 
wherein the crown is concerned - 268 Fi 


has admiral juriſdiction — 268 Is 
has juriſdiction in doubtful caſes where | Jo 
the remedy at law is difficult - 269 Ls 
has not juriſdiction over the diſcipline or On 
property of chambers in inns of court 269 Re 
bas natural ann. in forgery 1 N 
> fraud 268 
ConyiscatiON by a hogs & n ſtate cxynot qperate 0 on ST 
property i 269 
Joz1spIcT10Nn, how ade - - - 
to flay ſuits at law - 
— as it regards counties palatine | ab, ; 4 7 
concurrent I 
not-to be controuled by, nor ſubjeQed Tz 
to, the courtof King's Bench - 268 
of ſame courts of 772 
LuxaT1CKs, juriſdiction with ware co 
PLea, to the juriſdiction - * Gu 


3 when _ for 


REATISS POLITICAL, bill founded on, Altes 26g Cor 


LEGACY, 
e = 
Lzcacy, no intereſt paid upon it unleſs 15 time of pay 
ment be appointed . 8 


LIOAC x, 


INDE xX. 
a year allowed for payment of; by ho hh 


tual court 
notice of, to legatee | - 


ſecurity for, when ordered to be © given * 


LIMITATION OF $VITS. 
Vide Statute. 


ABATEMENT 


cn, io the ache tuation with bankrupts, againſt | 


_ the Statute of Limitations is * . 

able 

BaxxRQPT, bill lies by Ages of bankraþt for 
rk. ed by OOTY fiotwithſta ting 
the 


BrBACH OF TRUST, bil bicugtit for sel of wriſt, ; 


where the Statute o Limitations might have 

been pleaded at law in detinue or trever 
CuARIT x, not within the Statute of Limitations - 
Con rok AT ions (hall have the betefit of the ſtatute 
DisTs revived, though barred; by ſtatute 


Fraud; ſtatute fo plea againſt - - 
IsranT, when barred by the ſtatute - - 
JonT-TENARTS — — 
LEGACY, not within the ſtatute > 2 — 
Oi At WRIT. 1 - Fa 
RECELVER - - 


REDEMPTION, after » — barred - 
rules with, reſpect to - 


STATUTE or L1MiTATIONS 4 


no plea in bar to an open account - 
where equity will — ſuffer it to * RE 
OP... 

will not run upon an annuity | A a 36 


Tiux, length of, creates ſtrong 8 of payment 
Tust, not within the * 


LUNATICKS. X 


CHANCELLOR, his over | ks — 2 
his — after the death of lunaticks La 
Couutsstox, unge ordered againſt a ber abroad, 


here executed — 
quaſhed q 1 0% 6 - 
CouuiTTEE, his power - - - 
who ſhall be - - — 
bas no allowance - 
bankruptcy 1 ground for removal 


each when paid - * Page 270 


270 
270 
270 


466 | INDE Xx. 


CommurTrer, under what 5 refuſed coſts 


— — 9 — — Aa * 


| ; y . Page 276 
| | no odjection that he is intereſted in the 
4 EG eſtate - wm 
ConTewueT  _ - r* 220 
| 1 in 2 a lunatick - - 296 
„ CusTopy, deviſe of, under ms circumſtances void 27; 
| _ Evinrgncs . „ 
LVNATiex, how to foe and anſwer »- 


where he muſt be a party, and where not 272 
muſt be produced to commiſſioners, 273, 275 


is never conſidered irrecoverable ... 279 
may aſſign a truſt or mortgage by direc- 
g tion of the Chancellor — 274 
general principles relating a | 35 
Mix TENA cs of a lunatick | 1 
Onven, provifional | 275 


Per FORMANCE, SPECIFIC, decreed againſt 5 perſon 
who had fince become a lunatick 275 
Paorzxr v of lunatick not to be altered 274, 275 10 


— — .: ꝑ - —r— .ü%⸗4%. —— —— ew 


ECEIVER appointed E 
| Secuvair v of receiver changed, in what Hes —c 
TIE A on lunatick's eſtate to be * as uſual 276 B 
VacranT LUNATICKS = in ; 7 


MASTER or THE ROLLS axD THE REST OF THE * 
MASTERS in CHANCERY. 


* 


Masrza OF THE RoLLs, chief Maſter in Chancery 277 


his oath *" - - 277 
his office -' © = 277-8 
| his power = — 2774 
hee 297. 
Re con bs AND ROLLS * Chancery, where kept =o 
MasTERs in Chancery, how 1 K . - 308 C 
h their accounts 0 a Ce 
75 fees - — Ay ®» 20 
name - - - 27 Cc 
duty — — 279 
public office, where | 5s — 280 D. 
ſalary - DER 11 2 ” — M. 
Masrexs extraordinary, ow appoin a b 1 
not to at vichin 20 ppoi of London - 281 
to inſert time and place of taking afidavitin 
the ay tin and way 14122 28 * 


276 


273 
274 
276 
273 
275 
272 
272 
» 275 
273 


274 
270 
273 
275 


275 
4 275 
274 
276 
276 
274 


THE 


IL N. D E. x. 


MONEY. 
Vide Intereſt Anfaver. 


Accourrant: GENERAL, Court will 'not order mo- 
ney to be kept in his bands after the 
party is entit ed to it Page 288. 
money in the funds belonging to wards 
cannot be transferred into the name 
of the Accomptant-General till the 
account is taken by a Maſter, and 
his report made - 285 
parties only or their repreſentatives 
can obtain money from , the Ac- 


comptant-General's office 284 


motion for application of money in 
Accomptant-General's office, ſup- 
ported by certificate «| - 284 


| Arridavir ſupporting motion to pay money into 


court, how dran . 285 
ANSWER admitting balance, it muſt be paid in 285 
BALANCE, where it ſhall be paid in _— 
Couxr or CHANCERY will detain money decreed to 
parties, upon application of 1 81 having 5 
claims upon them s 
Moxsy paid into court © - 2383. 28; 
how compelled to be paid into court oF... 6: 
. taken out of court — - — 283 
when paid out of court - — 283 
MOTION. 
Vide Notice. 
Cavse, never decided on motion - - 288 
CosTs, where given on — to move after _ 
of motion 99 287 
Cov xs EL, motion delerred ene account of abſence of 1 
- _...- . counſel -/ a 49:61 — .288 
Dars appointed for motions = — 287,288 
Moriox, what % Ne awe on — 286 
of courſe * | $4,550? woda - 286 
ſpecial L 
different er — — 298 
Nor ic of motion 286, 287 
REGISTER ro read over the orders ad. ridog of the dart 
22 ap © ba +270 IN TE"! 1 pts 213 29 
bravien of motion | | . 
| . affidavit of, aired F Ad 3786 
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Wir or, what © 888 - 289 
how directed Mn — — 289 
how granted, and to whom - 289. 291 
- apannſt whom — 5 a 5 
Where mblly uſed = — 289 
—— fefuſed — - — 290 
how executed =— - - " 266 
when it lies - ae, DES. 8 
: bh ago - - 291, 292 


NON COMPOS MENTIS, puns, 6 
ES Vide Witne/+5. 
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. coban} ta aaa bi - - 202 


ſo upon interrogatories — 292 
4 very old man ordered ts anſwer by his 1 
n 11 292 


Noreen. 293 
Vide Motion. 


Vide Dir. 


Arribavir f ane, ce, where neceſſary 147 1's. 297 
Ass ENT f binding | 1 £00 
AWARD; ſubmiſſion to an — my be mede an ae - 

of the Court &© * - 07 
ALTERATION not allowed after orders are entered. 

- without ſpecial order of the Court 296 
Counr, an « order varying from the general rules of 


the Court; e rags et" 
ConTEMPT, what 4 a $8 | — | 
D15088D18nct to orders 2/45 7g 
Decrez order ue dere are never a ew rom 1 
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Orver, _ a_ ſtanding | . - Page "96 
ow made = - — 294 
boa conſent = 294 
where there are doubts reſpedting | . 295 
0 miſtakes in . 
0 interlocutory and decretal — 294 
9 by whom drawn E — 294 
9 of courſe - 3 
1 by whom diſcharged - & © ""—_ 
Jl ReG18TER, bis duty - . .. _ 
89 ſhall keep a copy of the order 8 | 
90 ſhall ſet down the orders faithfully _ U 
go ſhall fign and paſs the order -  - 295 4100 
— SERVICE "PSS 0 - 298, 299 | | 
PARTIES To Taz SUIT, | \t 
Vide iin, Pris Baron and Feme, Aid Prayer, Thu. | 
ADMINISTRATOZ 304 | | 
ALIEN ENEMIES, where alien nden by ä 1 
ſeek refuge here, Court will gif- WI 
292 ._ , countenance plea of alien enemy 300 j 
292 Axswe x, parties may be added before * — 300 f 
Ty ALL PERSONS INTERESTED f 302 i} 
292 AzBiTRATORS - * 302 : il | 
Abs nE - - - 302 "If 
293 Ass NOR — 302 | 
9 ATTozxey-Gznznal, where a party, and where not 1} 
Bax xRurr e 1 | 
Baton AND FEME, ſee buſband and wiſe. m7 | l 
Box D-CREDITOR — 3% . 
Brx1ees, ſee n — — | 
ROKER - - N 1 
297 CesTui due TRUST muſt be a - — | | 
299 CnaxcELLox, may (ue or be ſued, but cannot mak: | 
| a decree in his own cauſe 306 1 
297 cnvschwanben may join. a poor perſon chargeable 1 
— e pariſh — 
296 Co-LESssEE mult be a on CARS — 
I - 
uz gts in « ſalt to eflablih claims of * 
28 | individual members - - 306 
Covenant, ſee perf ** 8 5 * 
' 208 Dean AND CHAPTER | 2 - - 306 
des rox 4} 293 ee | | 
lam Factor FC Pa IF . 307 
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HuszAN D AND WIFE 18 12 309. 310 
IncuMBRANCE 310 
Ixranr, a bill may be brought bn behalf of Jofant 
en ventre ſa mere 11 0 
HERITANCE | WES - 3 
InsoLVvENT party . - Þ 888 
King and Queen - A - 310 
LanD-ownEeRs - | - 311 
LEGaATEEs and refiduary legatees -..1 .*7 25 
Loxp or Maxon e e 5 
Lux ATick — * - 22 
— INTEREST - - — , 313 
ORTGAGOR and mortgagee - - 313 
OBLIGEE * . - - 314 
OBL1GoR - - - 314 
OcCcuPlERs of land, &c. - . 1 204 
Owx ERS — — — 
OuTLaw „ . — 314 
 ParT1zs to the ſuit, who neceſſary - = 299 
how ſue and defend - — 300 
beyond ſea - - - $15.06 
to veſtry order - kinds He 
to ſupplemental bill N — 316 
not pong after 2 — 316 
PARTNER - | 
PawWwNER — 5 
PLAINTIFF at law - Ws 
| PaxFORMANCE of covenant - - 317 
PROPRIETORS of an undertaking  _- ow mol 
REMAINDER-MAN. _—_— - - 317 
TENANT in tail - - 3 
TxvsTEEs, ſee ceſtui que s i — — 4318 
Vanpor-, - » 8 - - 318 
Vicar n 9 . ne OR 
UNDERTAXERS for brief A - — 319 
N 7 PAUPERS, 
; AvuirTraxCE, i in forma pauperis, how obtained 319 


after, no fees &c, paid - 319 

but the labour of copying muſt be paid 319 
muſt be produced in the office through 

which the pauper paſſes 3320 
Arriba to ground the order to ſue in . forms r 


pperis, by whom made - 3 19 


durnon nan by leavin BY * pauper mall WOT” 
* 3 
0 Cos 18, 
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Cos rs, what - - 1 
on diſmiſſion - - - 338 
precedent to admittance in forms pauperis, not- 
_. diſcharged — — 3 
CounseL moving for a pauper, muſt have the order of 
admittance arne 1 
his other motions not drawn up if pauper has 
not been admitted - - 325 
cannot refuſe his aſſiſtance - -  - g20 
DEFENDANT not worth 5 /. may ſue in formd pauperi 319 
DisPAUPERED, where he is of ſufficient ability -<- 320 
where he takes poſſeſſion of the lands 
+; in queſſion — . yo 
MasTERs, &c. are to obſerve the rules in favour of 
| paupers Þ .. 2982 — 900 
PLAINTIFF not worth 5 J. may ſue in formd pauperis 319 
PROCESS OF CONTEMPT, at pauper's ſuit, muſt be fign- 
ed by his fix clerk -/ | \$9S. 
A | 
PETITION. 
Arripavir neceſfary, in what caſes - - 323 
CHANCELLOR only petitioned upon pleas, &c, — 322 
CouM$sS10N, not diſcharged upon - - = 
Decree, when ſet afide on petition - . - 323 
Dzeps, not delivered up on petitjon in bankruptcy 324 
DerostT1ONS, not ſuppreſſed on petition „ 
Exa ux ATOM, not diſcharged upon petition — 323 
IsJ/UNCTION, not granted on petition \ - - 323 
LuNAaT1CK, eftate of, not applied on petition - 324 
MasTER OF THE ROLLS petitioned, in what cales 322 
OrDer, not altered on petition - S. | Yor. 
on petition, entered with the Rogier « — 
obtained on petition, muſt be diſcharged on 
petition - 3 —_—_ 
how drawn - - » aa 
Parv, adverſe, muſt be heard — 2 425 
Prrir ion, what 1 3 
for what purpoſes 8 - 321 
when it precedes a ſuit - — 3238 
when on a collateral matter 1 
of courſe, how granted = - ; 008. 
not of courſe, when parties ordered to 
attend — 3 — 
out of term, how "I 2 _Y9;; 
© muſt be on ſtamp. 3 > I 00 | 
mauſt be filed with the Regiſter , 3323 
Re-nranſNnGs, fot petitioned for to his Honor - 322 
"QUEST KAT 10N, Dot granted on petition 0 
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AvaraNENT, fon ſole marrying after anſwer Page 326 


fone ſole having ſued out a ane, 
'£ and married the ſame dax 326 
Feme covert l a bill in her own 
name 326 


 AccounT STATED," ls a bar till errors are ſhewn 337 


AD INISTRATOR in one Province, ſues. a' defendant 
in another 326 

though inſolvent, mult be a party 
to a bill to diſcover aſſets — 334 


plea of not adminiſtrator, good 333 
plea that another wer is, bad 327 
ALIEN 8 ENEMY, plea of - 327+ 341 
ALLEGaTions by way of anſwer, in what wy ordered 327 
AMENDMENT of pleas, when allowed 340 
An sw u, inſtead of plea, infifting upon matters which 
might have been pleaded - 328, 329 
when plea ſhall ſtand for — -. 
when it over-rules the plea 337+ 349 
 AzniTRATION, plea that all un were to be re 
ferred to — 336 bir, 
ARGUMENT of plea, when plaintiff may have it 329 
of Py of matters not of record, in what 
> — 3530 
plea, e ſet down _ Eu 330. 339 
plea of matters under ſeal not neceſſary to 
be ſet down by defendant for — 326 
plaintiff mult ſet it down, or it will be al- 
lowed - 326 


AS816XMENT under a commiſſion of bankruptcy, lea 
of, to a bill by an inſolyent debtor 
;ainſt his affignees and againſt a 
Jeb btor to his eſtate, good - 340 
ATTACHMENT, after, no commiſſion to e can iſſue 325 
ATTAINDER, plea of - ». 437 
AYBRMENT, where neceſſary 1325 333 div. lacis 340 
AWARD and releaſe pleaded to a bill to open an account 338 5. 


| Bir i FOR DISCOVERY of new. matter, when pleaded 


or demurred to - 337 

Conviction of a capital offence, plea of 177 

Cos rs on a plea, over- ruled - 330 

not on plea's ſtanding for an anſwer — 330 

on plea allowed - * „ | 350 

Decree, plea of, how drawn | — 338 
plea of, where there be a reſerence 

to ſee whether there be ſuch decree 12 


Duval, not admitted after attachment 
CNT TI ens "bill 15 


Dis- 
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Duscornay of the act cauſing forfeiture - age 336 
enforced, though the Court cannot a 339 
of whether d t was a Papilt, plea to 

334" 332 

of waſte, plea to 336 
. plea of matter which would de good to the 

action, not good to the diſcovery - 333 

bill for, to ſupport an action for money | 
loſt at play, plea that the action and 
bill not commenced within the time li- 

mited 334 
of title, 2 to, that a writ of right had 

been determined againſt the plaintiff 335 
of aſſets, execution and diſcharge of . 

| tor, a good plea to - 337 

ExcePT1ONs, before plea argued, in what caſe - 333 

ExcoMMUNICATION, plea of, how. certified "RI 

abſol ved, plaintiff may proceed 327 
no good plea to prochein amy 327 
good plea to executor or admi- 

niſtrator 327 

ena may plead. after death of toftator, viel 
plea was not argued - - 340 

Fine AND NONCLAIM, a bar io an equity of redemp- 
don . 336 
plea over · ruled 335 

and conveyance, plea of, not 
multifarious - - 335 
FOREIGN SENTENCE, plea of, over. ruled — 335 


Fox FEITURE, if penalty waived, muſt be diſcovered 336 615. 


the advantage of pleading a penal ſta- 


tute waived, in what caſe — 335 
Fx au p, when it muſt be anſwered - + . 06 | 

Hzix, plea that defendant is not heir, bad - 336 
IsFAxT, on coming of age may amend his us — 330 
los ux upon plea, in what caſes - 329, 330 
W plea to, how drawn — 1 
. only one plea to * $99 
in the exche quer by priority of ſuit, | 

pleaded to a bill here _ the ſame 
matter 325 

plea to, mult ſhew another jurite- 
tion 339 

privilege of the — of Oxfird 

3 „ 
—_ Co kelloge of the univerſe muſt ” 
Ot privi ; 
dee ſeal 325 
LizvoTH of rin, cog to be en advantage of by \6 5 
ORT- 
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ä bill to forecloſe, plea, only going to part 

of the premiſes, over- ruled Page 341 

ä plea of forecloſure not , unleſs the 

ve : decree figned and inrolled = a 7 

bill to redeem, plea, that defendant was 

deviſee of the purchaſer, bad, as there 

was no anſwer to the mortga 338 
plea of 40 years poſſeſſion to a bill feng 

up an old mortga - 339 
Mon rot in poſſeſſion, where he ſhall not reſent 


TS; to a liviog till mortgage is forecloſed 336 


of an-advowſon muſt preſent in ſix months 336 
Mon roco and morty being both in England, 
this Court will hold ſuit of a mortgage 


abroad * 8 9. 4399, 

Norien, denied by plea, in what %s — 331 
V bat ſhall be a ſufficient _ of 990 
Oarn, plea when upon — 324» 325 


plea rejected, not being opon - 
plea of privilege muſt be upon - 


plea of outlawry muſt be upon 327 


OuTLAw&Y, how pleaded - 
where it is a bad plea  - 
after reverſal, bill muſt be anſwered 327 
plea of, not good to a prochein amy 327 


. plea of, not good to a relator - 327 
. plea of RG another plea. not al. 

| 9 - 7 9 
8 what 122 74. 324 
what defence proper auch 1 wt - 324 
how many ſorts of - 2 — . 

and anſwer, where neceſſary - = „ 
not admitted after an attachment * 
mult be determined in open court 325. 329 
muſt be entered with. the Regiſter, and when: © 330 
may be put-in under an order for time 32233 bis 

may be bad in part and good in part 334 
cannot be put in a ſecond time, if once over-ruled 3 35 
to all except ſuch parts as are anſwered, bad 335 

of a releaſe, farther and other en As therein 

-- Rated - - 1 
double, .over-tuled - 7q *- | $35 *.. 
© - Inconſiſtent, De — „ 
_ falſe | - 330 
not regular. after a plencrevidied - - — $40 
- IN RESPECT OF TUE PERSON » = - 326 


"wp IN DAR, what. |; 327, 328 palſim. 
all or ſeveral of che matters in » bar way be plead. 


ed together 328 


5 dr A FOKMER WIT; need ddt be ſet down 
14 with the Regiſter - .. 600 
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PLEA, 'of a former ſoit in Jamaica, over-ruled Page 329 
of a former ſuit, good, bill diſmiſſed - 329 
of a ſuit at law, or in an inferior court - 329 
over-ruled, the laſt ſuit being in a different right 334 
of a verdict and 3 to a bill to ſet them 

aſide — - — 337 
of a will, to a bill to ſeri it aſide „ 
for not bringing the repreſentatives of the per- 

ſonal eſtate be fore the Court - 6”; "006 
of an agreement made a rule of a court of law, 

that defendant ſhould not bring error, or file a 


bill for an injunRion, bad 339 
that the perſon through whom the plaincif thin- 
| ed, died a bachelor, bad 339 


of payment of a particular ſum, ſhould ſtate that 
plaintiff had no other demand - 38 
that the viſitor of a college ſhould ſettle — 
concerning the election of fellows 339 
the extent of the viſitor's power muſt be averred 339 
that by charters, &c, defendants had certain 
powers, by virtue of which the ads complain- 
ed of were done, bad, as it did not fer forth 


the contents of the charters - - 338 
PuxCHasE, plea of, muſt ſtate ſeiſin in the vendor 331 
muſt deny n6tice 331 61s, 

if plaintiff replies, defendant has only to 
prove the purchaſe - - a0 


REFERENCE toa Maſter to certify the truth of a plea 329 
REPLICAT1ON to à plea, after it has been allowed = 337 


effect of . 3 
Revivos, bill of, plea to 334 
plea by the original defendant ober- ruled, i is 

irregular to the bill of revivor * - 349 

STATUTE OF FRAUDS, PLEA OF, where allowed 332 
to a bill for performance of an 

agreement - — 3237 

what averments neceſſary 337 


STATUTE OF LIMITATIONS, PLEA OF,n0bar to diſcovery 334 
to a bill by an infant on com- 
ing of age, good in want 
caſe 336 
to a debt, but not to the time 
when the debt became due 336 
not to tho diſcovery of a note, 
nor as to the hand-writing 336 
not good to a fraud ſtated in 
the bil +: 
nor to a breach of truſt 336 
nor to an annuity 271. 339 


STATUTE 
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| STATUTE AGAINST 5TOCK- -J0BBING, pleaof Page 334 Id 
STATUTE 13 Eliz, c. 20. plea of, to a bill to diſcover 8 
tithes 
T. TLE, ples of, without keting any conſideration, bad — 8 


plea of, from one having a particular eſtate, and 
not in poſſeſſon, you ſtate * the 1185 
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became entitled 335 1 
PRIVILEGE. * 
| * 
AMBASSADOR, e to prix ä 
1 is . if he brings a bill wo W 
* muſt give ſecurity for coſts 347 ' 
CAPIAS AD SATISFACIENDUM lies not in a ſuit by at- 
tachment of privilege - 345 
| ' CLenks oF 8 COURT, how they obtain a writ of 
| privilege = 342 
; CounTY PALATINE or LancasTeER, privilege of, P. 
| not allowed, e being officers of this 
| court 342 
̃ Dzrzauix Arlon of privilege, the Lord Keeper de. 
claring in court that the defend- A 
ant was no longer his ſervant 344 Is 
| qa ps of a privileged perſon arreſted, how - 345 
150BEDIENCE of privilege, a contempt 1 P, 
ExcisQu8R, clerk of the hamper ſued there, ſhall not 
| have his privilege of this court 344 PI 
the ſurvivor of two perſons, who. were 
| ſued, not allowed to plead his prici- 
1 ; lege of the Exchequer » 345 
officer of, not privileged againf a fub- 
| ptena of this court 345 
ExzcoT10n at law, plaintiff diſcharged from, i it being de 
— ſame matter as the cauſe here 343 Sy 
JMPARLANCE i the juriſdiion - 342 
EMBER OF PARLIAMENT, ſuing at law, may be ayed 347 
Mzx1aL $8RvanTs of the officers of the court, entitled 
to privilege - — 34% 0 
OrF1ceas or THE COURT. entitled to privilege, and if n 
| taken upon me/ne proceſs may be enlarged 343 
| . ATTENDING arbitrator, privileged 342 
1 | EERS. AND a of parliament * from | : 
| | | 8 346 paſſim. Py 
| | puniſhment for breach of pri- e 
| '  Vilege of peers, &e. «.- I 
| PzRSONS. PRIVILEGED, where ſugd 4 = * 
| 9885 BAG, raceediogh - s;- 268 
| SIVZLEGE, — 5 
w whom it belon - — 34 = 
| in what caſe diſa - +. K 
| 
| 
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Parvitece, when loſt - Paze 344 
SvtT0Rs of the court entitled to privilege | «7 
who ſhall be - - 344 
SUPERSEDEAS, When it iſſues 341 

bb privilege granted as a proteion, i in 
what caſes 343 
of privilege for enlargement . 26a 

Taveras, though a member of N Wl ſhall not 
have privilege | 347 
Wav of privilege, what | - 347 tit. 

We1T OF ERROR * 1 of pivilg to ſuc 
Warr or Wien where 1 iſſues ajon a fall U. 
ſuggeſtion — = 345 

| Ly PROCEDENDO. 
PROCEDENDO, what 5 - 348 
\ PROCESS any WRITS. 

AR EST on a Sunday, lawful, in what cafe - 349 
InzEGULARITY in ſoing out and Cy proceſs 349 
how cured 349 

Pavan and privileged r pay no ns for ea 
ing proce(s 349 
ProCEss AND WRITS, what - = 348 
return - - 348 
teſte 348 

muſt be ſigned by the ſix clerks 

or his deputy before it can = 
ſealed - 349 
82xv1ics of proceſs, what ſhall be - - 349 
SUBPOENA ad faciend. atrornat. in what caſe - - 345 


RG GiakiN AMY. 
Cosrs, where both prochein amy and infant are liable 359 
where prochein yy y ſhall be allowed them 350 


ſecurity for, in what caſe giv Fs - 350 
- prochein amy to give ſecurity r coſts, _> 350 
ExcomMENGEMENT, no objection to prochein am . 350 
Fus coverT ſues by prochein * r her ſeparate | 
eſtate - — 350 
Ixraxr, by whom he may ſue - — 359 
'by whom defend — — 350 
3 — n 
OurLAwar, no-objetion to prochein am ͤn 3 3 
PROCHEIN Au r, Whae Ow > 349 
it 
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PrzocnB1N amy need not be a relation |= Page 3:6 
' muſt be of ſubſtance = - * 3 


3: 
cannot ſue in auperis, but 
ought not to te ba on ae- 
count of poverty 350 
new proc bein amy appointed, in what 
caſe 1 330 
ATTACHMENT 


- With Proclamations. 


— 


ATTACHMENT, after, no commiſſion to anſwer ſhall iſſue 351 
when it iſſues — - 351 


© Comm18810N of rebellion, when it iſſues 


- l 
| ConTeuyrs, how cleared $6 = 
RETURN, where a ſequeſtration is intended 1 


PRO CONFESSO 
Taking Bills. 


APPEARANCE, after, and ſtanding out to a ſequeſtra- 


tion, bill may be taken pro confeſo 351, 352 
where defendant does not appear, how 


ptoceeded againſt „ - 352 
BILL TAKEN PRO CONFESS0, againſt a Quaker, be- 


cauſe he would not anſwer upon oath 353 
but if he anſwer upon affirmation it is now 
ſufficient 353 


. quoad the particulars not anſwered to, | 
though an anſwer to * has _ 


put in | 353 
not of long landing — 352 
DemurnER over-ruled, bill may be taken . 2 
for want of an anſwer 352 
OrDvex to take bill pro conf2/o, not ſer ade upon the 
defendant's anſwer coming in . - 353 


Pa1SONER, removed by habeas corpus into the orifon 
of the court, that the bill may be taken 
pro confeſſo againft _ when he refuſes 


| to anſwer 3 ne | bi. 
* PUBLICATION 1. 1 
Vide Bill to perpetuate Te, fimony. 82 
Depeſitions, Vun. 2 
Disuissi0x, aſter publication 3 


Exauizzx, when he muſt be ſerved with copy of the 


rule to paſs publication 334 
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Recocni IZANCE of Receiver, when diſcharged 


Susis required e bal a: 
TexanT in common ky 
Ir IE, Court will not appoiot Receiver * upon. . 
| a matter of title, unleſs the rents are in danger 
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Exaulxwario to fallify defendant's examination * 388 


OnDex to examine aſter publication - 
where to be — on motion - 
PUBLICATION, what - 4 
ow paſſed | 

how paſſed, whe witneſſes are "EY 
mined only on one ſide 3 
when to paſs — 4 
when it paſſes by order - 

© where ſtayed — 42 
Rr, * may give it a. - E 
c what time given by it 3 - 
Time of publication, where enlarged 3 1 


Wirxessks, depoſitions of, not publiſhed where exa- 


mined to inform the conſcience of the 


court by 2 - — 
144 © RECEIVER. 
Answer, unuſual to move for Receiver before anſwer 
BARRISTER may be a Receiver 3 — 
Dis rRESss, in whoſe name ». 4 - 4 


EccLEStaSTICAL COURT, ſuit in, no Receiver - 


355 
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357 
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ö 657. — 14 from bott. infledd of « ſemicolon inſert-a comma 
=» = Ky in marg. for 3 P. W. 48. read 348 


line 11 from bott. dele order, 2, without inſert order 
5 92 up — 9. for found read fund. af 


, : in marg. at bottom of the 3 * 191 
0 at top after rad wah inſert 3 Bro. 434 
; — line 13 from bott. for executing read excepting ting to 
257. in marg. dele how directed 


| . ; 259, ————/ for 2 Vez. 100. read 106 _ | 
21. line 4 from bott. after annuity add 2 Ve. jun. $71. cant 
321. or Moſely 58. read 68 


| 339. line TOS hk e Ate 91, er | 
L : — 7. for 4 read bachelor N 
| 403. —- 11, after ſervice add 3 Bro. 386. contri 

1 | + WE —- $5 from bott. for ſeems read ſeem 
| » 49 423. — 1. dele anſwer 


94 757 for nn * 
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